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DELQ?@SEAFTQ:EOGI\ETER OF CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS
The Delaware Register of Regulations is an of- Delaware citizens and other interested

ficial State publication established by authority of rti m rticipate in th r which

69 Del. Laws, c. 107 and is published on the first of pg es i atY partic l?ate € deC(ij by dC d

each month throughout the year. administrative regu a_m_rys are adopted, amen _e
The Delaware Register will publish any regula- ~ OF repealed, and may initiate the process by which

tions that are proposed to be adopted, amended or the validity and applicability of regulations is
repealed and any emergency regulations promul- determined.
gated.

The Register will also publish some or all of the

following information: Under 29Del.C. §10115 whenever an

agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full
text of such proposals, together with copies of
the existing regulation being adopted, amended
or repealed, with the Registrar for publication in

e Governor's Executive Orders

e Governor's Appointments

e Attorney General’'s Opinions in full text the Register of Regulations pursuant to 81134 of
this title. The notice shall describe the nature of
* Agency Hearing and Meeting Notices the proceedings including a brief synopsis of the

subject, substance, issues, possible terms of the
agency action, a reference to the legal authority
of the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
CITATION TO THE persons may present their views; if in writing,
DELAWARE REGISTER of the place to which and the final date by which
such views may be submitted; or if at a public
hearing, the date, time and place of the hearing.
If a public hearing is to be held, such public
hearing shall not be scheduled less than 20 days
1:1Del. R.35-37 (July 1, 1997) refersto  following publication of notice of the proposal
Volume 1, Issue 1, pages 35 - 37 of the Delaware i the Register of Regulations. If a public hearing
Register issued on July 1, 1997. will be held on the proposal, notice of the time,
date, place and a summary of the nature of the
SUBSCRIPTION INEFORMATION proposal shall also be publisheql in at least 2
. Delaware newspapers of general circulation; The
A yearly subscription for the Delaware : .
: . notice shall also be mailed to all persons who have
Register of Regulations costs $80.00 per year . .
: . made timely written requests of the agency for
from January - December, for 12 issues. Single

. . . advance notice of its regulation-makin
copies are available at a cost of $7.00 per issue, . g g
) . . ; proceedings.
including postage. For more information

contact theDivision of Research at 302-739- The opportunity for public comment shall
4114 or 1-800-282-8545 in Delaware. be held open for a minimum of 30 days after the

proposal is published in the Register of Regulations.

e Other documents considered to be in the
public interest.

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:
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At the conclusion of all hearings and after receipt
within the time allowed of all written materials,
upon all the testimonial and written evidence an
information submitted, together with summaries of
the evidence and information by subordinates, the . . : :

: . regulation was published in the Register of
agency shall determine whether a regulation Shou"li-?egulations
be adopted, amended or repealed and shall issue its '
conclusion in an order which shall include: (1) A
brief summary of the evidence and information
submitted; (2) A brief summary of its findings of
fact with respect to the evidence and information,
except where a rule of procedure is being adopted
or amended; (3) A decision to adopt, amend or
repeal a regulation or to take no action and the
decision shall be supported by its findings on the
evidence and information received; (4) The exact

453

Except as provided in the preceding section,
41 judicial review of a regulation is available unless
a complaint therefor is filed in the Court within 30
days of the day the agency order with respect to the

CLOSING DATES AND ISSUE
DATES FOR THE DELANARE
REGISTER OF REGULATIONS

text and citation of such regulation adopted, ISSUE DATE  CLOSING DATE  CLOSING
: TIME
amended or repealed; (5) The effective date ofthe. — —
order; (6) Any other findings or conclusions  Decemser1 NovEMBER 15 4:30p.M
required by the law under which the agency has
authority to act; and (7) The signature of at least a JANUARY 1 Decemeer 15 4:30p.m
quorum of the .agency members. . FeBruaRY 1 Jnuary 15 4:30pP.m
The effective date of an order which adopts,

amends or repeals a regulation shall be not less than marcr 1 FEBRUARY 15 4:30p.M
10 days from the date the order adopting, amending

MarcH 15 4:30pP.m

or repealing a regulation has been published in its APRIL1
final form in the Register of Regulations, unless
such adoption, amendment or repeal qualifies as
emergency under §10119.

n
T

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an action
in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption
amendment or repeal of a regulation shall be subje¢
to review until final agency action on the proposal
has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as
defense in the action.

DIVISION OF RESEARCH ST AFF:

WiEmS . Montg omery, Drear,
DiveondRessarch ; McDonald TGk e ,Depty
Drety, KateenK Amalf o, Sare tay;
WaaG .Fad, legidaitve Aorey ; JéfreyW.
Hague, Regi dradReght ias, MarlymnH.
Hedgeoxc k, Adninsrat  iveOff ica; Maryanne
McGonegd, Ressrch Andly &; Ruth  AnnMelson,
Legidafvellra rim Debor ahJ . Messg,
Graphcs Specals; Debor sh AP a &,
Admnsrat  iveSare tay; VirgiaLP  dts, Bill
SaveCrk  ; ThomShies, legidatve Aorey
Marguer P .Smh, Pl icl formatnGek ;
MaryJaeSar key, SsoSare tay; Marvl
Sayn, Rirne; WBmG . Wdle, RintRoom
Swervisa; Roche  Yea kes, SanSare tay.

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997




454 TABLE OF CONTENTS

CumulativeTable of Regulatiosi............ccccoevveeeene 456

EMERGENCY REGULATIONS

DEPARTMENT OF HEALTH & SociAL SERVICES

Revision of Regulation Contained in DSSM 820 460

FiNnaL REGULATIONS

DEPARTMENT OF ADMINISTR ATIVE SERVICES
ProFEssIONAL REGULATION

Board of Dental EXaminer........ccccoocevveviiivieeeiiene. 543
DEPARTMENT OF AGRICULTURE

Delaware Harness Racing Commissia................ 498
Delaware Thoroughbred Racing Commissia...... 508

DEPARTMENT OF EDUCATION

School Bus Regulati®...........ocoveviiiiiiiiieniiiiinean A73

Regulations on School/Police Relaton............... 510

Repeal of Section B.1.a, Discipline Powers &
Responsibilities of Superintendent............... 517

DEPARTMENT OF STATE
OFFICcE OF THE STATE BANK COMMISSIONER

Regulation No. 3101(f).0001, Election to be
treated for tax purposes as a “Subsidiary
corporation” of a Delaware chartered banking
organization or trust compgnnational bank
having its principal office in Delaware, or
out-of-state bank that operates a resulting

branch in Delawa.............ccccocvveeiiiiieeennn 474
Regulation No. 3101etal.0002, Instructions for
preparation of Franchiseax Repor ................. 476
Regulation No. 3101etal.0003, Estimated
FranchiseTax Repor .........cccoccvveiiiiiiieeeniinn. 479
Regulation No. 3101etal.0004, Final Franchise
TaX REPOT ..o 431

Regulation No. 3101etal.0005, Instructions for
preparation of Franchiseax for Federal
Savings Banks not headquartered in this state
but maintaining branches in this #at............. 483
Regulation No. 3101etal.0006, Estimated Franchise
Tax Report, Federal Savings Banks not
headquartered in Delawar..............ccccceeeeeennes 486

Regulation No. 3.101etal.0007, Final Franchiax
Report Federal Savings Banks not headquartered

iNn Delawae ........cccccvvveveeeeeeeee i 487
Regulation No. 8105.0008, Instructions for
calculation of Employmerifax Credis............ 488

Regulation No. 3101etal.0009, Instructions for
preparation of Franchiseax for Resulting
Branches in this state of out-of-state bank.. 490

Regulation No. 3101etal.0010, Estimated
FranchiseTax Report for Resulting Branches
in this state of out-of-state bagk.................... 494

Regulation No. 3101etal.0Q1, Final Franchise
Tax Report for Resulting Branches in this
state of out-of-state bagk.............ccceveriiinnna: 496

PusLic Service ComMmisSION

PSC Regulation docket No. 47, Promulgation of
Rules Regarding the Discounts for
IntrastateTelecommunications &

Information Services Provided to
Schools & Librari........ccceeeeeeiiievie e 462

PrRoOPOSEDREGULATIONS
DEPARTMEN T OF AGRICULTURE

Delaware Harness Racing Commissia................ 541
DEPARTMENT OF EDUCATION

High School Diploma & the Record

of Performane.........ccoovevoeeeeiiiiieee e 554
Education of Homeless Children ®outh ............... 556
Driver EQUCAtION ..........oeeeeeeeeee e 559

DEPARTMENT OF HEALTH & SociAL SERVICES
Durable Medical Equipment Manua..................... 563

DEPARTMENT OF L ABOR
Divisio N oF INDUSTRIAL AFFAIRS

PrevailingWage Regulatios)...........ccccevvivvereeriiim 519
Special Employment Practices Relating to

Health Care & Child Care Facilities &

Adult Abuse Registry Chéc............cccveeeennnne. 533
Procedures of Equal Employment Review Bbar. 537

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997



http://www.state.de.us/deptagri/deptagri.htm
http://www.state.de.us/bank/index.htm
http://www.state.de.us/govern/agencies/dhss/irm/dhss.htm
http://www.state.de.us/govern/agencies/dhss/irm/dhss.htm
http://www.state.de.us/deptagri/deptagri.htm
http://www.state.de.us/govern/agencies/pubservc/delpsc.htm
http://www.doe.state.de.us
http://www.doe.state.de.us

TABLE OF CONTENTS 455

DEPARTMENT OF NATURAL RESOURCES &
ENvVIRONMEN TAL CONTROL
AIR QUALIT Y M ANAGEMENT SECTION

GOVERNOR

Governa’s AppoiNtMErt...........ooviiviiiiiieeeeeeeeeens 623

No, Budget Progna ............ccocoovenninninininiicninnn, 564

GENERAL NoTICES

Delaware Harness Racing Commission,

DEPARTMENT OF STATE COMMENt PEMO......eeeeeeeeee e 633

OFFICE OF THE STATE BANK COMMISSIONER

Dept. of Health & Social Services,

Regulation No. 5.121.0002, Procedures Governing Durable Medical Equipment Manual

the Creation & Existence of an Interim Ban.. 592 Comment PEerif........c...cccovveeiiiieie i, 633
Regulation No. 5.701/774.0001, Procedures for

applications to form a bank, bank & trust DNREC, 1993 Periodic Ozone State Implementation Plan

company or limited purpose trust company Emission Inventory for VOC, N@nd CO

pursuant to Chapter 7 @itle 5 of the

Delaware Cof............cccccvviviiiiiieee e, 595
Regulation No. 5.761.0017, Incidental Posver... 597
Regulation No. 5.770.0009, Establishment of a

branch office by a bank or trust compan....... 598
Regulation NO. 5.771.0005, Procedures governing

applications to open branch offices outside

Public Hearing NoOti€............cccoeeiviiiiieeiiinn 624

CALENDAR OF EVENTS/HEARING NOTICES

Dept. of Labo, Div. of Industrial Afairs

the state of Delawar.............ocooivviinnicinninns 599 Hearing NOt@............ccoevereeeeeeeeeereeees 635
Regulation No. 5.795etal.0016, Merger with out-
Of-State DaANK.......oveeeeeeeee e 6.01 Dept of Education, Public Hearing NaiC oo 635

Regulation No. 5.833.0004, Application by an out-of-
statesavings institution, out-of-state savings &
loan holding company or out-of-state bank holding
company to acquire a Delaware savings bank or

Dept. of Administrative Services, Diof Professional
Regulation, Board of Dental Examiners

; X Public Hearing Notie ...........ccceevviiiieiiiiiinene 635
Delaware savings & loan holding compan.... 602
Regulation No. 5.844.0009, Application by an out- Industrial Accident Board, Public Hearing Natic. 636
of-state bank holding company to acquire a
Delaware bank or bank holding compan....... 605

Dept. of Natural Resources & Environmental
Control, NQ Budget Program, Public
Hearing NOt@...........cccciiiiiiiiiiieeeee s 636

Regulation No. 5.777.0002, Application for a
certificate of public convenience & advantage
for a limited purpose trust company pursuant
to subchapter V of Chapter 7 ditle 5 of the

Dept. of Insurance, Public Hearing N@ic............ 637
Delaware COof........ccocuveiieiiiiiiieiiiieiee s, 609

Office of the State Bank Commission@ublic
Hearing NOtI®...........cccoiiiiiiiiiiieeee s 637
INDUSTRIAL ACCIDENT BOARD
) ) ) Dept. of Administrative Services, Adult Entertainment
Industrial Accident Board Rules & Regulatin.... 548 Commission, Public Hearing Noéc............... 638
State Fire Prevention Commission, Public

Hearing NOtI®............cooiiiiiiiiiiiieeee s 638
I NSURANCE DEPARTMENT

Regulation No. 75Written Notice by Insurers

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997



http://www.state.de.us/govern/elecoffl/inscom.htm
http://www.state.de.us/bank/index.htm
http://www.state.de.us/govern/governor/introgov.htm
http://www.dnrec.state.de.us/
http://www.dnrec.state.de.us/aandw.htm

456 CUMUL ATIVE TABLES
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repealed in the preceding issues & frelaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation
to that issue of th&egisterin which the regulation was published. Proposed regulations|are
disignated with (Prop.); final regulations are designated with (Final); Emergency regulgtions
are designated with (Emer.); and regulations that have been repealed are designated with{ (Rep.).
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EMERGENCY REGULATIONS

Symbol Key

Roman type indicates the text existing prior to the emergency regulation being promulgaliedype
indicates new text. Language which-ts-striken-throunglicates text being deleted.

Emergency Requlations

Under 29Del.C. 810119, if an agency determines that an imminent peril to the public health, safe
welfare requires the adoption, amendment or repeal of a regulation with less than the notice req@@dIlgy. 2
810115, then the following rules shall apply: (1) The agency may proceed to act without prior notice or h
or upon any abbreviated notice and hearing that it finds practicable; (2) The order adopting, amending or re
a regulation shall state in writing the reasons for the agency’s determination that such emergency action is ne
(3) the order effecting such action may be effective for a period of not longer than 120 days and may be r
once for a period not exceeding 60 days; (4) When such an order is issued without any of the public pro
otherwise required or authorized by Chapter 101 of Title 29, the agency shall state as part of the order tha
receive, consider and respond to petitions by any interested person for the reconsideration or revision ther
(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next issu

ty or

earing
pealing
cessary;
pnewed
cedures
it it will
eof; and
p of the

Register of Regulations.

working and the family’s countable income is below the

DEPARTMENT OF
HEALTH & SOCIAL SERVICES

IN THE MATTER OF:

REVISION OF

Welfare Program

need standard.
NATURE OF PROPOSED REVISIONS:

8201 Time Limit, Temporary Welfare Program

8201.1 Two-Parent Families - Time Limit, Temporary

REGULATION

I
I
I
I
CONTAINED IN DSSM 8201 |

A) Cash benefits will be time-limited for households
headed by two employable adults age 19 or older who are

NATURE OF THE PROCEEDINGS:

included in the grant. The time limit is forty-eight (48)

cumulative months. Families will receive these benefits

Delaware Health and Social Services has determinecnly through participation in a pay-after performance work
that a threat to the public welfare exists if revision of experience position or if the adults are working and the

regulations contained in DSSM Section 8201 is notfamily’s countable income is below the need standard.

implemented without prior notice or hearing. Failure to

do so would jeopardize the achievement of mandated work

participation rates and thus threaten full federal funding

Time limits will not apply when Delaware’s
unemployment rate exceeds the national average by 2%

for Delaware under the Temporary Assistance for Needygr when the Delaware unemployment rate is greater than

Families (TANF) program.
SUMMARY OF PROPOSED REVISIONS:
Makes two-parent families eligible fok Better

Chancebenefits only though participation in a pay-after
performance work experience position or if the adults are

7.5%.

Time limits apply when four conditions are met:

the caretaker is included in the grant,
the caretaker is age 19 or older,
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the caretaker is age 19 or older;

the caretaker is employable, and
the unemployment rate does not exceed the the caretaker is employable; and

national average by 2% or the Delaware the unemployment rate does not exceed the
unemployment rate is equal to or lower than 7.5%. national average by 2% or the Delaware

unemployment rate is equal to or lower than 7.5%.

When one or more of the conditions listed above is

not met, the family receives benefits in the non-time When one or more of the conditions listed above is
limited program known as the Children’s Program. not met, the family receives benefits in the non-

time-limited program known as the Children’s Program.
B) During the time-limited period, employable adult
recipients will receive full cash benefits only as long as  B) Periodic Alerts to Families Regarding Time
they fulfill their Contract of Mutual Responsibility, and Remaining Before the Family Reaches the Time Limit
participate in a pay-after-performance work experience
program or they are working and family income is below The Division will track the time remaining before a
the need-standard of 75% of the Federal Poverty level. family’s time limits expire and alert the family. The
Division will notify families on a quarterly basis of the
The pay-after-performance work experience positiontime they have remaining before the time limits expire.
is intended for families who do not have unsubsidized
employment. Determine the number of hours of work FINDING OF FACT
required by dividing the ABC benefit bythe minimum
wage. In addition, participants will be required to conduct The Department finds that this changes should be
up to ten (10) hours of job search each week. Failure tqnade in the best interest of the general public of the State
comply with the job search requirements will result in an of Delaware. The Department will receive, Consider, and
employment and training sanction being applied aSrespond to petitions by any interested person for the
described in Section 8303.2. reconsideration or revision thereof. Such petitions must
be forwarded by November 30, 1997, to the Director,

C) Periodic Alerts to Families Regarding Time pjyision of Social Services, P.O. Box 906, New Castle,
Remaining before the Family Reaches the Time Limit pg 19720.

The Division will track the time remaining before

a family’s time limits expire and alert the family. The THEREFORE, IT IS ORDERED, that the proposed

Division will notify families on a guarterly basis of the revision to the regu|ation be adopted on an emergency

time they have remaining before the time limits expire. basiS, without prior notice or hearing’ and shall become
effective immediately.

8201.2 Single Parent / Non-Parent Caretaker Families
CARMEN R. NAZARIO

A) Under A BETTER CHANCE, AFDC cash SgECRETARY

benefits will be time-limited for households headed by an

employable adult age 19 or older who is included in the

grant. The time limit is twenty-four (24) cumulative

months. Families will receive benefits for an additional

twenty-four (24) cumulative months only through

participation in a pay-after-performance work experience

position or if the adult is working and the family’s

countable income is below the need standard.

Time limits will not apply when Delaware’s
unemployment rate exceeds the national average by 2%
or when the Delaware unemployment rate is greater than
7.5%.

Time limits apply when four conditions are met:

* the caretaker is included in the grant;
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulditelérlined textindicates
new text added at the time of the proposed action. Language whieh-is $kni&agh indicates text being deleted.
[Bracketed Bold languagelindicates text added at the time the final order was issiBrécketed-bota-striken
thredgh] indicates language deleted at the time the final order was issued.

Final Reqgulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published
in the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written
materials, upon all the testimonial and written evidence and information submitted, together with summaries of the
evidence and information by subordinates, the agency shall determine whether a regulation should be adopted, amended
or repealed and shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and
information submitted; (2) A brief summary of its findings of fact with respect to the evidence and information, except
where a rule of procedure is being adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take
no action and the decision shall be supported by its findings on the evidence and information received; (4) The exact
text and citation of such regulation adopted, amended or repealed; (5) The effective date of the order; (6) Any other
findings or conclusions required by the law under which the agency has authority to act; and (7) The signature of at least
a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of

Regulations, unless such adoption, amendment or repeal qualifies asrganemender §1119.

PUBLIC SERVICE COMMISSION must, upon request, provide any services falling within the

STATUTORY AUTHORITY: 26 Delaware Code definition of universal service to elementary schools,
Section 201 (@ Del.C.201) secondary schools, and libraries at rates less than the
ection e amounts charged for similar services to other parties.
Carriers providing such discounted services are to be
BEFORE THE PUBLIC SRVICE COMMISSION reimbursed for the discounts under universal service
OF THE SATE OF DELAWARE support mechanisms. Under §254(h)(1)(B), the Federal

Communications Commission (“FCC”") determines the
discounts for eligible interstate services and the states
must determine the discounts for eligible intrastate

INTHE MATTER OF THE
PROMULGATION OF
RULES REGARDING THE

|
|
|
DISCOUNTS FOR | PSC REGUATION 2. On May 8, 1997, the FCC released its Report and
|
|
|

services.
INTRASTATE DOCKET NO. 47 Order which, in part, implemented the federal universal

TELECOMMUNICATIONS
AND INFORMATION

service program for services to schools and libraries.
Federal-State Board on Universal Service, CC Dckt. No.

SERVICES PROVIDEDTO | 96-45, Report and OrdeFCC 97-157 (rel. May 8, 1997)
SCHOOLS AND LIBRARIES| (“the FCC Order”). The FCC Order defines which services
(OPENED JUNE 17, 1997 | are eligible for support, sets the discounts for interstate
services, and creates a federal universal service support
ORDER NO. 4601 mechanism to fund the discounts for both interstate and

_ o intrastate services provided to schools and libraries.
~ This 23rd day of Septemhel997, he Commission  Eligibility for any federal support is predicated upon the
finds, determines, and orders the following: state adopting a discount rate for intrastate services as deep

1. Under 47 U.S.C. 8§ 254(h)(1)(B), all as that chosen by the FCC for interstate services. Under
telecommunications carriers serving a geographic area
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the FCC Order, federal funding is to begin on January 1yrules without placing carriers or schools and libraries in
1998, but eligible schools and libraries will be able to jeopardy of losing their eligibility for support.
apply for support prior to that time. 8. The Commission has authority to adopt the
3. By PSC Order No. 4524 (June 17, 1997), thediscount and the accompanying rules under the provisions
Commission initiated this docket to consider the of 47 U.S.C. § 254(h)(1)(B) and 26 Del. C. 8§ 201 and
formulation and adoption of regulations setting the 703(3). The Commission believes that in providing for
discounts for intrastate telecommunications servicesdiscounts on telecommunications services provided to
provided to eligible schools and libraries in this State. eligible schools and libraries, the Commission acts
The rules proposed by Staff, and attached to PSC Ordeconsistent with this State’s policy to make advanced
No. 4524, suggested adoption of the federal discountelecommunications and computer technology available
matrix as the discounts for intrastate services. for use by schoolchildren within this State. See, e.g., 26
4. While the proposed rules were pending Del. C. § 711(2); 29 Del. C. 8 6102A()).
before the designated Hearing Examiner, this
Commission, by Order, adopted the federal discount NOW, THEREFORE, IT IS ORDERED:
matrix as the applicable discounts for intrastate services. 1. That the Commission hereby adopts the Report
PSC Order No. 4555 (July 15, 1997). The Commissionof the Hearing Examiner (“the Report”), attached to the
took this step in order to ensure that Delaware school®riginal hereof as Exhibit “A”.
and libraries would not be delayed in applying for federal 2. That, for the reasons cited in the Report, the
support which will be distributed on a first-come, first Commission affirms its adoption, in PSC Order No. 4555
served basis. However, by the same Order, the (July 15, 1997), of the federal discount matrix as the
Commission reserved the right to revise the adoptedappropriate discount matrix to be applied to eligible
matrix and associated rules based on comments submitteidtrastate telecommunications services and facilities

during the rule-making process. purchased by eligible schools, school districts, libraries,
5. After receiving comments and conducting a or library consortia.
public hearing, the Hearing Examiner, on August 28, 3. That, for the reasons cited in the Report, the

1997, submitted his Report incorporating his Commission adopts the proposed “Interim Rules for the

recommendations on the proposed discounts and rulesDetermination of Intrastate Discounts for Services
6. The Commission considered the Report of theProvided to Elementary and Secondary Schools and

Hearing Examiner and the proposed discount matrix and.ibraries for Purposes of the Receipt of Federal Universal

rules during its meeting on September 9, 1997. AfterService Support,” attached to the original hereto as

deliberation, the Commission (by four affirmative votes, Exhibit “B”. Pursuantto 29 Del. C. § 10118, the Secretary

with Commissioner McRae recused) voted to adopt theshall forthwith forward a copy of this Order, the attached

Report of the Hearing Examiner and to adopt the proposedReport of the Hearing Examiner, and the adopted rules to

“Interim Rules for the Determination of Intrastate the Delaware Registrar for publication in the next issue

Discounts for Services Provided to Elementary andof the Delaware Register. In accordance with 29 Del. C.

Secondary Schools and Libraries for Purposes of the§ 10118(e), the rules adopted herein shall become

Receipt of Federal Universal Service Support,” attachedeffective ten (10) daysafter publication in the Delaware

to the original of this Order as Exhibit “B”. Register. The effective date shall then be noted on the
7. The Commission emphasizes that the rules do notules.

create a state universal service fund nor obligate state 4. That the Commission reserves the jurisdiction

funds to reimburse carriers for the discounts. Ratherand authority to enter such further Orders in this matter

the rules, by adopting the discount matrix, allow carriersas may be deemed necessary or proper.

providing services to eligible schools and libraries at the

prescribed discount to receive reimbursement from BY ORDER OF THE COMMISSION:

thefederal universal service fund. The state rules

accompanying the discount matrix are intended to merely's/ Robert J. McMahon, Chairman

mirror their federal counterparts. As such, the /s/ John R. McClelland, Commissioner

interpretation of the adopted rules will track the /s/ Arnetta McRae, Commissioner

interpretation given the comparable federal rules and/s/ Donald J. Puglisi, Commissioner

guestions concerning the eligibility and the scope of Commissioner

support must be determined at the federal level. The

Commission does not believe that, in this context, it hasATTEST:

authority to offer any independent interpretation of its /s/ Linda A. Mills, Secretary
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EXHIBIT “A”

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE

IN THE MATTER OF THE |
PROMULGATION OF |

RULES REGARDING | PSC REGULATION
THE DISCOUNTS FOR | DOCKET NO. 47
INTRASTATE |

TELECOMMUNICATIONS |
AND INFORMATION |
SERVICES PROVIDED TO |
SCHOOLS AND LIBRARIES)|
(OPENED JUNE 17, 1997) |

REPORT OF THE HEARING EXAMINER
DATED: AUGUST 28, 1997

WILLIAM F. O'BRIEN
HEARING EXAMINER

TABLE OF CONTENTS PAGE
. APPEARANCES 1
[I. BACKGROUND 2
. STAFF'S PROPOSAL 5
IV. SUMMARY OF COMMENTS
AND DISCUSSION 6

A. Do any provisions of State law bar
adoption of the federal discount matrix and
the competitive bidding process for
intrastate services provided to
schools and libraries? 6

B. What is the appropriate discount
for intrastate services during the period
through December 31, 1998 and, in
particular, should the PSC adopt
discounts deeper or slighter
than the federal matrix? 8

C. What should be the appropriate

level of intrastate discounts after
December 31, 1998, and how should

such discounts be funded? 9
D. Other issues. 10
V. RECOMMENDATIONS 12

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO

THE ORIGINAL DOCUMENT AND NOT THE REGISTER

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE

IN THE MATTER OF THE |
PROMULGATION OF |

RULES REGARDING | PSC REGULATION
THE DISCOUNTS FOR | DOCKET NO. 47
INTRASTATE |

TELECOMMUNICATIONS |
AND INFORMATION |
SERVICES PROVIDED TO |
SCHOOLS AND LIBRARIES)|
(OPENED JUNE 17, 1997) |

REPORT OF THE HEARING EXAMINER

William F. O’Brien, duly appointed Hearing Examiner
in this Docket pursuant to 26 Del. C. 8502 and 29 Del. C.
Ch. 101, by Commission Order No. 4524, dated June 17,
1997, reports to the Commission as follows:

. APPEARANCES
On behalf of the Public Service Commission Staff :
GARY A. MYERS, RATE COUNSEL

On behalf of the Participants:

Bell Atlantic-Delaware, Inc.:
DUANE, MORRIS & HECKSCHER
BY: BONNIE WOLFGANG, ESQUIRE

The Office of the Public Advocate:
RAJNISH BARUA

AT&T Communications of Delaware, Inc.:
SAUL, EWING, REMICK & SAUL
BY: SCOTT JENSEN, ESQUIRE

Delaware Division of Libraries:
CHARLESA LOWELL, DEPUTY DIRECTOR

Delaware Office of Telecommunications
Management: PETER A. LA VENIA, DIRECTOR

Delaware Center for Educational Technology:
PAUL HARJUNG, EXECUTIVE DIRECTOR

Delaware Department of Education:
THERESA V. KOUGH, EDUCATION ASSOCIATE

. BACKGROUND

1. By PSC Order No. 4524, dated June 17, 1997,
the Commission initiated this docket to consider the
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formulation and adoption of regulations setting the of the public appeared or otherwise participated in the
intrastate discounts applicable to certain proceeding.

telecommunications services provided to eligible schools 7. In support of Staff's proposed rules and in
and libraries within this State. The FCC’s Universal accordance with PSC Order No. 4524, Rate Counsel
Service Order conditions federal reimbursement formoved into the record a copy of the Recommended
intrastate discounts on the state’s adoption of discount®ecision by the Federal-State Joint Board released by
at least as deep as the schools and libraries discourthe Federal Communications Commission (“FCC") on
matrix adopted by the Federal Communications November 8, 1996 (FCC Order No. 96J-3 in CC Docket
Commission (“FCC") forinterstatetelecommunications No. 96-45) (Exh. 3) and a copy of the First Report and
services. Staff's proposed rules, as attached to PSC Ordérder released on May 8, 1997 (FCC Order No. 97-157
No. 4524, incorporate the federal discounts. in CC Docket No. 96-45) (Exh. 4).

2. Because federal support will be provided to states 8. Rate Counsel also moved the comments of each
on a first-come, first-served basis, the Commission, onof the participants into the record (Exhs. 5-12). John C.
July 15, 1997, by PSC Order No. 4555, adopted theCitrolo testified on behalf of Staff and Charlesa Lowell
discount matrix set forth in Staff's proposed rules so thattestified on behalf of the Division of Libraries.
schools and libraries in this State will have the 9. At Staff's request, the record was left open after
opportunity to file for universal service support at the the hearing for two weeks in order to: (1) allow Staff and
time the federal support administrator begins to accepthe participants to reply to the initial comments; (2) allow
applicationss However, the Commission reserved the Staff to update the proposed rules based on FCC revisions;
right to revise the adopted matrix and the associated rulesand (3) allow the participants to respond to Staff’'s
based on the comments submitted in this proceeding. revisions. (Tr. at 64-66.) Staff submitted its updated rules

3. By a Notice of Proposed Rulemaking published on August 8, 1997. (Exh. 14.) The final proposed rules
on June 18, 1997, and by notifying various State agenciesare attached to the original hereto as Exhibit “A”. BA-
the Commission solicited comments concerning Staff'sDel’'s August 8, 1997 reply to the initial comments was
proposed rules. the only other post-hearing submission. (Exh. 15.)

4, On July 25, 1997, Staff submitted comments and 10. After receiving into evidence the final two
revised proposed rules. (Exh. 13.) Staff revised the rulegxhibits, the record consisted of fifteen exhibits and a
attached to PSC Order No. 4524 to reflect the FCC’s74-pageverbatimtranscript. | have considered the entire
Order on Reconsideration (Order No. 97-246, CC Docketrecord of this proceeding and, based thereon, | submit
No. 96- for the Commission’s consideration this Report of the
45) released on July 10, 1997, and FCC errata sheetdearing Examiner.
released on June 4, 1997, amending the universal service
order (Order No. 97-157.) Staff's comments provide Ill. STAFF'S PROPOSAL
background information regarding the FCC Universal 11. Inits July 25, 1997 comments, Staff asserted that
Service Discount Program. (Exh. 13 at 1-5.) in order for federal universal service support to be

5. In accordance with the schedule set out in theavailable for schools and libraries, states must establish
Notice of Proposed Rulemaking, on or about July 31,intrastate rate discounts no less than the discounts
1997, initial comments were submitted individually by applicable for interstate service. (Exh. 13 at 3.) Staff
Bell Atlantic NYNEX Mobile, Inc. (“BANM"), the Office noted that FCC regulations only require adoption of the
of Telecommunications Management (“OTM"), the federal discount matrix but that Staff recommends
Governor’'s Task Force for School Libraries (“Task adoption of a portion of the corresponding FCC rules,
Force”), Bell Atlantic-Delaware, Inc. (“BA-Del”), AT&T  “for ease of reference.” (ld. at 5; citing 47 C.F.R.
Communications of Delaware, Inc. (“AT&T"), and the 54.505(e)(1).)

Delaware Division of Libraries. Joint comments were 12. Staff explained that the FCC Universal Service
submitted by: (1) the Delaware Department of Education,Discount Program allows eligible public and non-profit
the Delaware Center for Educational Technology elementary and secondary schools and public libraries to
(“DCET"), and the Delaware School Board Association; receive, at a discount, any commercially available
and, (2) the Delaware Division of Libraries, the Delaware communications services, internet access, and internal
Council on Libraries, the Delaware Library Association connections (i.e., inside wiring). (Exh. 13 at 3.) Staff
and the Action Agenda Implementation Committee. noted that the FCC program initially will establish a $1

6. A duly noticed public evidentiary hearing was billion fund that will be available to provide discounts
conducted on August 1, 1997. Those persons specifiedor eligible services from January 1, 1998 through June
under “APPEARANCES” above participated. No members
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30, 1998. After that, the fund will be capped at $2.25“preferential” and “discriminatory” - are certainly not
billion per year. “unduly preferential” or tnjustly discriminatory”.
13. Those eligible to receive discounts include all
public libraries, public schools (K-12), and those non- (Exh. 10 at 2.) (Emphasis in original.)
profit schools (K-12) without an endowment exceeding 18. With respect to competitive bidding, BA-Del
$50 million. The level of discount depends on: (1) noted that the sixty-day notice requirement for changes
whether the school or library is in an urban area (Newto “basic” service rates under the Telecommunications
Castle County and Kent County) or rural area (SussexTechnology Investment Act (“TTIA”) would hamper BA-
County); and (2) the level of poverty, as measured by theDel's opportunity to respond to a request for service from
percentage of student enrollment in the school or schooan eligible school or library. (ld.) Therefore, BA-Del
district that is eligible for the national school lunch recommended that the Commission, by rule, waive the
program. Generally, the discounts range from 20%-90%sixty-day notice requirement for “good cause shown,” in
of the pre-discount price. Staff’s proposed rules detailaccordance with § 304. (ld. at 3.)
the application procedure and eligibility requirements. 19. AT&T asserted that Delaware law exempts from
(SeeExhibit “A” to this Report.) the state competitive bidding process those projects or
14. On August 8, 1997, Staff submitted its secondactivities which are to be reimbursed in whole or in part
revised rules, based on recent FCC amendments, with onlpy the federal government, if such reimbursement is
minor editorial changes. (Exhibit “A” to this Report conditioned on using the federal bidding process. (Exh.
includes these revisions.) In order to preserve thell at n. 3, citing 29 Del. C. § 6914.) Thus, AT&T
eligibility of Delaware’s schools and libraries, Staff concluded that, if the federal competitive bidding law
recommended that the rules remain flexible to allow for conflicts with the state’s, the federal process may lawfully
revisions based on future FCC amendments. (Exh. 13 asupplant Delaware bidding procedures, in this case.
5.) 20. | concur with the above reasons and recommend
that the Commission find that state law does not bar
IV. SUMMARY OF COMMENTS AND DISCUSSION adoption of the federal discount matrix or the proposed
15. The Commission has jurisdiction over this matter competitive bidding process for intrastate services
under 26 Del. C. 8703(4), which authorizes the provided to schools and libraries. However, | do not
Commission to undertake proceedings that may berecommend that the Commission address, in this
required by the Telecommunications Act of 1996, andproceeding, BA-Del's request for a waiver of the TTIA's
under 26 Del. C. § 209, which authorizes the Commissionsixty-day notice requirement for changes to “basic”
to issue regulations to be followed by any public utility. services. | believe the issue warrants more attention than
16. In its Notice of Proposed Rulemaking for this what was possible in the scope of this proceeding and |
docket, the Commission requested comments on threeecommend that the Commission consider thematter in
issues, discussed below under “A”, “B”, and “C". another proceeding, perhaps the universal service docket,
PSC Regulation Docket No. 48. | note that neither Staff
A. Do any provisions of State law bar adoption of nor the other participants addressed the issue in this
the federal discount matrix and the competitive bidding docket.
process for intrastate services provided to schools and
libraries? B. What is the appropriate discount for intrastate
services during the period through December 31, 1998
17. None of the participants asserted that Delawareand, in particular, should the PSC adopt discounts deeper
law bars either the adoption of the federal discount matrixor slighter than the federal matrix?
or the competitive bidding procedures. Regarding

Delaware’s prohibition against “unduly preferential” or 21. All participants responded that the Commission
“unjustly discriminatory” rates (26 Del. C. § 303(a)), BA- should adopt the federal discount matrix for the period
Del asserted: through December 31, 1998. BA-Del and AT&T noted

that adoption of lower discounts would disqualify
Almost by definition, discounts provided to achieve the Delaware schools and libraries from receiving federal
legitimate state and federal policies of extending touniversal service support for intrastate services. (Exh.
schools and libraries affordable access to modernlO at 3; Exh. 11 at 3.) BA-Del asserted that it is premature
telecommunications services - while arguably to decide whether there is need for discounts higher than
the “very generous” federal matrix discounts. AT&T noted
that adopting higher discounts would leave a portion of
the subsidy unfunded and would require the Commission
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to establish a local funding mechanism from Delawaretime, those changes will automatically take effect in
ratepayers. (Id.) Delaware.

22. For these reasons, | recommend that the 28. Staff responded that the Administrative
Commission affirm its July 15, 1997 adoption of the Procedures Act and the Delaware Register of Regulations
federal discount matrix as the appropriate discounts forAct may not allow the Commission to adjust its rules
intrastate services. (PSC Order No. 4555.) without compliance with procedural requirements. (Tr.

at 55.) | concur and, therefore, recommend that the
C. What should be the appropriate level of intrastateCommission decline BA-Del's suggestion to adopt rules
discounts afterDecember 31, 1998, and how should which automatically change to conform to future FCC
such discounts be funded? amendments.
29. BANM recommended that the Commission, in

23. Noting that the FCC plans to complete its review its order, recognize that BANM, as a provider of cellular
of universal service in 2001, BA-Del recommended thatradio telecommunications service is not required to file
the discount matrix remain in effect for at least threetariffs implementing the proposed rate discounts. (Exh.
years. BA-Del asserted that three years would allow time5 at 2.) BANM argues that: (1) as a provider of cellular
for the various stakeholders to gain experience and wouldgervices, BANM is excluded from Commission
provide the time needed to evaluate the program. (Exhjurisdiction (26 Del. C. 88 102(2) & 202(c)); (2) as a
10 at 4-5.) AT&T recommended that the Commission commercial mobile radio service (“CMRS") provider,
monitor the situation and revisit, in one year, the issuesBANM is exempted by federal law from state rate
of what level of subsidy will be necessary and how theregulation; and (3) the Commission does not have
subsidy will be funded. authority to regulate the rate changes for cellular service

24. Other participants recommended that therendered by BANM (citing FCC caselaw.)

Commission form an advisory group that would report to 30. Neither Staff nor the other participants addressed
the Commission regarding the appropriate level ofthe extent of PSC jurisdiction over CMRS providers or

intrastate discounts after December 31, 1998. In totaljts impact, if any, on the proposed rules. | recommend
the participants suggested that the advisory group include¢hat the Commission defer the question of its jurisdiction

representatives from: the Task Force, the Department obver CMRS providers until it becomes a contested issue
Education, the Division of Libraries, DCET, the Budget squarely before the Commission.

Office, the Office of Information Services/ 31. The Delaware Division of Libraries expressed
Telecommunications Management and, generally, theconcern over the rules dealing with consortia formed for
library and school communities. purposes of seeking competitive bids. (Tr. at 60-62; Exh.

25. BA-Del supported the formation of an advisory 12 at 1-3, citing Rule 2.1(d).) The Division of Libraries
group and suggested that the group include representativessserted that the following rule will present a problem
from the telecommunications carriers. (Exh. 15 at 1-2.)for the Kent County Library System consortia
To allow enough time for sufficient data to become (“KentNet"):
available, BA-Del urged the Commission to commence
an evaluation no earlier than January 1, 2000, with a targekEligible schools and libraries participating in consortia
completion date of December 31, 2000. with ineligible private sector members shall not be eligible

26. | support the ongoing evaluation of the discountfor discounts for intrastate services under these rules
program and | recommend that Staff consult with theunless the pre-discount prices of any intrastate services
stakeholders to develop an internal plan or to create amhat suchconsortia receives from a service provider are
advisory group to track the progress of the program andyenerally tariffed rates.
to evaluate the need for modifications to the rules or
discount matrix. (Rule 2.1(d).)

D. Other issues. 32. The Division of Libraries explained that KentNet,
27. BA-Del suggested that, rather than adopt Staff'swhich provides library automation to all the public
proposed rules, which are substantially similar to thelibraries in Kent County, includes one “ineligible” library,
federal rules, the Commission should simply note that itthe Wesley College Library. (Exh. 12 at 2.) Currently,
intends to follow the federal rules. (Exh. 10 at 5.) In KentNet takes telecommunications services under a
this way, as the federal rules are amended from time tdavorable rate and thus, its pre-discount rate is not a
“generally tariffed rate.” Consequently, the KentNet
consortia may face a higher pre-discount rate and, thus, a
higher post-discount rate as a consequence of the
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membership of the Wesley College Library. The Division
of Libraries argues that the FCC did not intend to

d'sdcouragetthdetao”ga“o” of Contso.”'a atmo?g t'r']t.’”".”es INTERIM RULES FOR THE DETERMINATION OF
an re‘?‘”esel € Omm'ss('j‘.’” 0 'lg"est 'Zgg_eT 'St 'GsfuelNTRASTATE DISCOUNTS FOR SERVICES PROVIDED
in a universal service proceeding. (ld. at 2-3; Tr. at 61.) 14 ) EMENTARY AND SECONDARY SCHOOLS AND

" 33. Staff ag.dressed tht? Condcem of the dDI\(;I?fI:)r: t‘;]f LIBRARIES FOR PURPOSES OF THE RECEIPT OF
loraries regarding consortia and recommende a e FEDERAL UNIVERSAL SERVICE SUPPORT

Commission investigate the matter in its universal service
proceeding (PSC Regulation Docket No. 48). (Tr. at 44-
45.) | support Staff’s recommendation in this matter.

EXHIBIT “B”

Section 1: General

1.1 Basis and purpose

1.2 Duration

1.3 Intended use of federal universal service support
1.4 Terms and definitions

V. RECOMMENDATIONS

34. In summary, and for the reasons stated above, |
propose and recommend the following to the
Commission:

A) That the Commission affirm its adoption, in
PSC Order No. 4555, dated July 15, 1997, of the federal
discount matrix to be applied to eligible intrastate
telecommunications services and facilities purchased by
eligible schools, school districts, libraries, or library
consortia; and

B) That the Commission adopt Staff’'s proposed
“Interim Rules for the Determination of Intrastate
Discounts for Services Provided to Elementary and
Secondary Schools and Libraries for Purposes of the
Receipt of Federal Universal Service Support” as revised
attached to the original hereto as Exhibit “A”.

Section 2: Eligible Institutions and Supported Services

2.1 Eligibility

2.2 Supported services

2.3 Other supported special services
2.4 Requests for service

Section 3: Intrastate Discounts
3.1 Discounts

Section 4: Duties of Eligible Institutions and Service Pro-
viders

Respectiully submitted, 4.1 Ordering and bidding for services
4.2 Resale

4.3 Support

4.4 Record keeping

/s/ William F. O'Brien
William F. O’'Brien
Hearing Examiner

Section 5:  Services provided by non-telecommunications

Dated: August 28, 1997 carriers.

' By House Joint Resolution No. 9 (July 9, 1997), the 51 Sypport for non-telecommunications carriers
General Assembly authorized the Commission to adopt

intrastate discounts without undertaking the normal rule-
making process. Section 1: General

2By House Joint Resolution No. 9, signed by the Governor 1 1 Basis and purpose.
on July 9, 1997, the General Assembly authorized the

Commission to adopt the discognts pr.ior to co_mpletion (a) Under the provisions of 47 U.S.C. § 254(h)(1)(B),
of the comment period and public hearing in this matter. 5| telecommunications carriers serving a geographic area
* Exh. 1 consists of the affidavits of publication of notice myst, upon receipt of a bona fide request for services falling
and Exh. 2 is a copy of the notice that appeared in th&yjthin the definition of universal service, provide such ser-
Delaware Register of Regulations vices to elementary schools, secondary schools, and librar-
o ] ] ies at rates less than the amounts charged for similar ser-
* References to the exhibits introduced into evidence ajices to other parties. The discount provided for such ser-
the August 1, 1997 evidentiary hearings will be cited asyjces is recovered by the carrier either offsetting such amount

“Exh.___at___". References to the transcript of theagainst the carrier’s obligation to contribute to a universal
proceedings will be cited as “Tr. at
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service support mechanism or recovering reimbursemengateway to an information service, when that transmission
from a universal service support mechanism. By the samejoes not involve the generation or alteration of the content
provision, the states are charged with determining the amoundf information, but may include data transmission, address
of such discount for intrastate services. These rules set thganslation, protocol conversion, billing management, intro-
discounts for intrastate services provided by telecommuniductory information content, and navigational systems that
cations carriers to eligible schools and libraries within Dela-enable users to access information services, and that do not
ware. affect the presentation of such information to users; and
(3) electronic mail services (e-mail).

(b) These rules are adopted for the purpose of allowing
telecommunications carriers to receive federal universal ser-  [(d)“ Existing Contract For the purposes of section
vice support for both interstate and intrastate services pro4.1, an “existing contract” is any signed contract for ser-
vided to eligible schools and libraries. See 47 C.F.R. 8vices eligible for discounts pursuant to this subpart be-
54.505(e)(1}. These rules do not provide for, nor do they tween an eligible school or library as defined under sec-
create, a state universal service support funding mechanisniion 2.1 and a service provided that either:
The amount of support available for services provided to eli- (1) was signed prior to November 8, 1996, or
gible schools and libraries is to be determined by the rules (2) is limited to services provided before De-
adopted by the Federal Communications Commission tacember 31, 1998 and was signed on or after November
implement thdederaluniversal service support mechanism. 8, 1996 but before the first date that the universal ser-
vice competitive bidding system described in section 2.4
1.2 Duration. is operational. the competitive bidding system will be
deemed to be operational when both the universal ser-
These rules shall govern the intrastate discounts for sefvice Administrator is ready to accept and post request
vices provided by telecommunications carriers to eligiblefor service from schools and libraries on a website and
schools and libraries for the period from the effective datethat website may be used by potential service provid-
of these rules until December 31, 1998. The Commissiorers.]
may hereafter alter, amend, or repeal these rules and may He)}e] “Internal Connections” includes items such as
extend the expiration date for these rules. routers, hubs, network file servers, and wireless local area
networks and their installation and basic maintenance needed
1.3 Intended use of federal universal service support. to switch and route messages within a school or library. A
given service is eligible for support as a component of the
A carrier that receives federal universal service supportnstitution’s internal connections only if it is necessary to

for intrastate services shall use that support only for the protransport information to individual classrooms.
vision, maintenance, and upgrading of facilities and services

for which the federal support is intended. HeXfl “Intrastate telecommunication” is a communi-
o cation or transmission from within Delaware to a location
1.4 Terms and definitions. within Delaware. “Intrastate transmission” is the same as

intrastate telecommunication.
(a) An“Elementary school” is a non-profit institutional

day or residential school that provides elementary educa-  KH}-[g] A “library” includes:
tion, as determined by state law. (1) apublic library;
(2) apublic elementary school or secondary school
(b) “Information service” is the offering of a capability library;
for generating, acquiring, storing, transforming, processing, (3) an academic library;
retrieving, utilizing, or making available information via tele- (4) a research library which, for the purposes of
communications, and includes electronic publishing, but doeshis definition, means a library that:
not include any use of any such capability for the manage- (A) makes publicly available library services
ment, control, or operation of a telecommunications systemand materials suitable for scholarly research and not other-
or the management of a telecommunications service. wise available to the public; and
(B) is not an integral part of an institution of
(c) “Internet access” includes the following elements: higher education; and
(5) a private library, but only if the Public Service
(1) the transmission of information as common Commission, with the advice of the State Librarian, deter-

carriage; mines that the library should be considered a library for the
(2) the transmission of information as part of a purposes of this definition.
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Hentih] A “library consortium” is any local, statewide,
regional, or interstate cooperative association of librariesSection 2: Eligible Institutions and Supported Services
that provides for the systematic and effective coordination
of the resources of school, public, academic, and special li- 2.1 Eligibility
braries and information centers, for improving services to
the clientele of such libraries. For the purposes of these (a) Telecommunications carriers shall be eligible for
rules, references to library will also refer to library consor- federal universal service support under these rules for pro-
tium. viding supported intrastate services to eligible schools, li-

braries, and consortia including those entities.

il “Lowest corresponding price” is the lowest
price that a service provider charges to non-residential cus- (b) Schools.
tomers who are similarly situated to a particular school, li- (1) Only schools meeting the statutory definitions
brary, or library consortium for similar services. of “elementary school,” as defined in 20 U.S.C. § 8801(14),
or “secondary school,” as defined in 20 U.S.C. § 8801(25),
HHHI] “National school lunch program” is a program and not excluded hereafter, shall be eligible for discounts on
administered by the U.S. Department of Agriculture that pro-telecommunications and other supported services and facili-
vides free or reduced price lunches to economically disadties under these rules.

vantaged children. (2) Schools operating as for-profit businesses shall
not be eligible for discounts under these rules.
K] The “pre-discount price” means the price the (3) Schools with endowments exceeding

service provider agrees to accept as total payment for it$50,000,000 shall not be eligible for discounts under these
telecommunications or information services. Such amountrules.
is the sum of the amount the service provider expects to re-
ceive from the eligible school or library and the amount it (c) Libraries
expects to receive as reimbursement from the federal uni- (1) Only libraries eligible for assistance from the
versal service support mechanisms because of the discounBivision of Libraries [a State library administrative agency]
provided herein. under the Library Services and Technology Act (Pub. L. No.
104-208) and not excluded hereafter shall be eligible for
t9HI] A “secondary school” is a non-profit institu- discounts under these rules.
tional day or residential school that provides secondary edu- (2) Alibrary’s eligibility for universal service fund-
cation, as determined by state law. A secondary school doéag shall depend on its funding as an independent entity. Only
not offer education beyond grade 12. libraries whose budgets are completely separate from any
schools (including, but not limited to, elementary and sec-
HhHm] “Telecommunications” is the transmission, be- ondary schools, colleges, and universities) shall be eligible
tween or among points specified by the user, of informationfor discounts as libraries under these rules.

of the user’s choosing, without change in the form or con- (3) Libraries operating as for-profit businesses shall
tent of the information as sent and received. not be eligible for discounts under these rules.

] A “telecommunications carrier” is any provider (d) Consortia.
of telecommunications services except that such term does (1) For purposes of seeking competitive bids for

not include aggregators of telecommunications services atelecommunications services pursuant to the provisions of
defined by 47 U.S.C. § 226. This definition includes cellu- 47 C.F.R. § 54.504, schools and libraries eligible for sup-
lar mobile radio service (CMRS) providers, interexchangeport under these rules may form consortia with other eli-
carriers (IXCs) and, to the extent they are acting as telecomgible schools and libraries, with health care providers eli-
munications carriers, companies that provide both telecomgible under 47 U.S.C. § 254(h)(1)(A), and with public sector
munications and information services. Private mobile radio(governmental) entities, including, but not limited to, state
service (PMRS) providers are telecommunications carriersolleges and state universities, state educational broadcast-
to the extent they provide domestic or international telecom-ers, counties, and municipalities, when ordering telecom-
munications for a fee directly to the public. munications and other supported services under the federal
universal support mechanismi#ith—one—execeptions]
o] “Telecommunications service” is the offering €[E]ligible schools and libraries participating in consortia
of telecommunications for a fee directly to the public, or to with ineligible private sector members shall not be eligible
such classes of users as to be effectively available directlyor discounts for intrastate services under these-fules.

to the public, regardless of the facilities used. less A—eonsottitm—may-inctude—ineligibleprivate—sector
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entities—f} the pre-discount prices of afiptrastate] ser- compensatory, because the relevant school, library, or con-
vices that such consortium receives frfamservice pro- sortium is not similarly situated to and subscribing to a simi-
vider thetecat-exehange—carrier]are generally tariffed lar set of services to the customer paying the lowest corre-
rates. sponding price.

(2) For consortia, discounts under these rules shall
apply only to the portion of eligible telecommunications Section 3: Intrastate Discounts
and other supported services used by the eligible schools
and libraries. 3.1 Discounts.

(3) Appropriate state agencies may receive dis- (a) Discounts for eligible schools and libraries shall
counts on the purchase of telecommunications and informabe set as a percentage discount from the pre-discount price.
tion services that they make on behalf of, and for, the direct (b) The discounts available to eligible schools and li-
use of eligible schools and libraries. braries shall range from twenty percent (20%) to ninety per-

(4) Service providers shall keep and retain recordscent (90%) of the pre-discount price for all eligible services
of rates charged to and discounts allowed for eligible schoolprovided by eligible providers. The discounts available to a
and libraries - on their own or as part of a consortium. Suclparticular school, library, or consortium of only such enti-
records shall be available for public inspection. ties shall be determined by indicators of poverty and high

cost.
2.2 Supported services. (1) For schools and school districts, the level of
poverty shall be measured by the percentage of their student
For the purposes of this rules, supported services proenrollment that is eligible for a free or reduced price lunch
vided by telecommunications carriers include all commer-under the national school lunch program or a federally-ap-

cially available telecommunications services. proved alternative mechanism. School districts applying for
eligible services on behalf of their individual schools may
2.3 Other supported special services. calculate the district-wide percentage of eligible students

using a weighted average. For example, a school district

For the purposes of these rules, other supported speciabould divide the total number of students in the district eli-
services provided by telecommunications carriers includegible for the national school lunch program by the total num-
Internet access and installation and maintenance of interndder of students in the district to compute the district-wide

connections. percentage of eligible students. Alternatively, the district
could apply on behalf of individual schools and use the re-
2.4 Requests for Service. spective percentage discounts for which the individual schools
are eligible.
(a) All eligible schools, libraries, and consortia com- (2) For libraries and library consortia, the level of

posed of such entities shall participate in a competitive bidpoverty shall be based on the percentage of the student en-
ding process, pursuant to the requirements established in 4Bllment that is eligible for a free or reduced price lunch
C.F.R. 8§ 54.504. Such competitive bidding process shall baeinder the national school lunch program or a federally-ap-
undertaken in compliance with any applicable provisions of proved alternative mechanism in the public school district in
state law pertaining to procurement of services.. which they are located. If the library is not in a school dis-

(b) Schools, libraries, and eligible consortia wishing to trict then its level of poverty shall be based on an average of
receive discounts for eligible services under the federal supthe percentage of students eligible for the national school
port mechanism for intrastate services shall submit requestiinch program in each of the school districts that children
for services and facilities in compliance with the require- living in the library’s location attend. Library systems ap-
ments set forth in 47 C.F.R. 8§ 54.504, 54.507(d), & plying for discounted services or facilities on behalf of their
54.509(a). individual branches shall calculate the system-wide percent-

(c) Schools, libraries, eligible consortia, and service age of eligible families using an unweighted average based
providers may present to the Public Service Commissionon the percentage of the student enrollment that is eligible
complaints regarding intrastate rates if they reasonably befor a free or reduced price lunch under the national school
lieve that the lowest corresponding price is unfairly high orlunch program in the public school district in which they are
low. located for each of their branches or facilities.

(1) Schools, libraries, and consortia may re- (3) Schools and libraries are classified as “urban”
guest lower rates if the rate offered by the provider does noor “rural” based on location in an urban or rural area, ac-
represent the lowest corresponding price. cording to the following designatioAs.

(2) Service providers may request higher rates (i) Schools and libraries located in New
if they can show that the lowest corresponding price is notCastle County and Kent County are designated as urban.
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(i) Schools and libraries located in Sussex petitive bidding requirements, however, shall not apply to

County are designated as rural. voluntary extensions of existing contracts.
(c) The following matrix sets forth a discount rate to
be applied to eligible intrastate servifasd-facitities] pur- 4.2 Resale
chased-by-eligibte-sehoots—school districts, libraries, or li- (a) Eligible services provided at a discount under these
brary consortia based on the institution’s level of povertyrules shall not be sold, resold, or transferred in consider-
and location. ation of money or any other thing of value.
(b) The above prohibition on resale shall not bar
SCHOOLS & LIBRARIES DISCOUNT LEVEL schools, school districts, libraries, and library consortia from
[DISCOUNT MATRIX] charging either computer lab fees or fees for classes in how
to navigate over the Internet. There is no prohibition on the
HOW DISADVANTAGED? urban rural resale of services that are not purchased pursuant to the dis-
discount| discount counts provided in these rules.

% of students eligible for

hational school lunch program 4.3 Support
A telecommunications carrier providing services eligible
<1 20 25 for support under these rules shall receive an offset or re-
1-19 40 50 imbursement for the amount eligible for support from the
20-34 50 60 federal universal service support mechanism in such amount
35-49 60 70 as may be prescribed under the provisions of 47 C.F.R. 88§
50-74 80 80 54.507 to 54.515.

75-100 90 90

4.4 Record keeping
(d) Consortia applying for discounted servi¢esfa-

eitittes} on behalf of their members shall calculate the por- Schools and libraries shall maintain for their purchases,

tion of the total bill eligible for a discount using a weighted at discounted rates, of telecommunications and other sup-

average based on the share of the pre-discount price for whighorted services and facilities the kind of procurement records

each eligible school or library agrees to be financially li- that they maintain for other purchases. Schools and libraries

able. Each eligible school, school district, library, or library shall produce such records at the request of any auditor ap-

consortia will be credited with the discount to which it is pointed by the Department of Education, the federal univer-

entitled. sal service Administrator, or any state or federal agency with
jurisdiction. Schools and libraries shall be subject to ran-

Section 4: Duties and Rights of Eligible Institutions and dom compliance audits to evaluate what services they are

Service Providers purchasing and how such services are being used.
4.1 Ordering and bidding for services Section 5:  Services Provided by Non-telecommunications
Carriers

(a) In selecting a provider of eligible servidaat-fa-
eitities], schools, libraries, and eligible consortia shall care- 5.1 Support for non-telecommunications carriers
fully consider all bids submitted and may, to the extent per- (a) Non-telecommunications carriers, not subject to
mitted by state law, consider relevant factors other than thé¢he jurisdiction of the Public Service Commission, may also

pre-discount prices submitted by providers. be eligible to receive federal universal service support for
providing eligible covered services for eligible schools, li-
(b) Providers of eligible servicdand-facitities] shall braries, and consortia, including those entities.

not charge schools, school districts, libraries, eligible con- (b) Non-telecommunications carriers shall be eligible

sortia, and state agencies a price above the lowest corrder federal universal service support for providing Internet

sponding price for supported services and facilities, unles@ccess and installation and maintenance of internal connec-

the Public Service Commission finds that the lowest corre-tions.

sponding price for intrastate services is not compensatory. (c) The terms, conditions, and amount of such support
shall be determined pursuant to the provisions of 47 U.S.C.

(c) Schools and libraries bound by existing contracts§ 254(h)(2)(A) and 47 C.F. R. 88 54.505 to 54.511.

for service shall not be required to breach those contracts in

order to qualify for discounts under these rules during the

period for which they are bound. This exemption from com-
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amended document attached hereto as Exhibit B is hereby
adopted. Pursuant to the provisions of 14 Del. C., Section
122(e), the amended document hereby adopted shall be

DEPARTMEN T OF EDUCATION

Statutory Authority: 14 Delaware Code in effect for a period of five years from the effective
Section 2901(a) @Del.C. 2901(a)) date of this order as set forth in Sectinbelow.
BEFORE THE SATE BOARD OF EDU®RTION IV. TEXT AND CITATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER The text of the regulations adopted hereby shall be

in the form attached hereto as Exhibit B, and said
. SUMMARY OF THE EVIDENCE AND INFORMTION regulations shall be cited as Standards for School Buses.
SUBMITTED
V. EFFECTIVE DATE OF ORDER
An amendment is requested in order to update the
regulations Minimum Standards for School Buses so that  The actions herein above referred to were taken by
manufacturers, distributors, contractors, and educationathe Secretary of Education and the State Board of
personnel can have an officially sanctioned documentEducation pursuant to 14 Del. C., Section 2901 in open
governing school bus body and chassis specifications. Isession at the said Boasdregularly scheduled meeting
was written to reflect the 1995 National Standards foron September 18, 1997. The effective date of this Order
School Buses and School Bus Operations and all Federaihall be thirty days from the date hereof.
Motor Vehicle Safety Standards. Delaware laws,
regulations, and policies superseded the recommended IT IS SO ORDERED this 18th day of Septembe
standards where applicabl&wo major objectives, safety 1997.
and econom, served as guideposts for making decisions
on these standards and in arriving at sound and commofSTATE BOARD OF EDU@TION
agreement.
Dr. Iris T. Metts, Secretary of Education
Notice of the proposed amendment was published in  Dr. James L. Spartz, President
the News Journal and the Delaware State News on August JeanW. Allen, Vice President
18, 1997, in the form hereto attached as Exhibit A. There = Nancy A. Doorey
were no comments received concerning the amendment. JohnW. Jardine, d
Dr. Joseph A. Pika
II. FINDINGS OFFACT Dennis J. Savage
Dr. Claibourne D. Smith
The Secretary of Education with the approval of the
State Board of Education finds that the regulations
Standards for School Buses (new title) should be amended.
The document has been developed with input from a broad DUE TO THE LENGTH OF THE REGULATIONS THE TEXT IS NOT
base of national experts, State government agencies, |oC&RINTED HERE. FOR INFORMATION CONCERNING THE ABOVE
school districts, school bus vendors, and the school buSITED REGULATIONS PLEASE CONTACT THE DEPARTMENT OF
contractors association. It represents the best possiblEbucaTion
thinking concerning the standards needed in school buses
to ensure safe, economical pupil transportation.

[ll. DECISIONTO AMEND REGULATION

For the foregoing reasons, the Secretary of Education
and the State Board conclude that it is necessary to amend
the manual of standards for school buses so that
manufacturers, distributors, contractors, and educational
personnel can have an officially sanctioned document
governing school bus body and chassis specifications.
Therefore, pursuant to 14 Del. C., Section 2901, the
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DEPARTMENT OF STATE

OFFIcE oF THE StaTE BANK COMMISSIONER
Statutory Authority: 5 Delaware Code,
Section 121(b) (el.C.121(b))

ORDER ADOPTING REVISED REGUATIONS
5.1101(f).0001, 51101etal.0002, 3101etal.0003,
5.1101etal.0004, 3101etal.0005, 3101etal.0006,

5.1101etal.0007, 3105.0008, 51101etal.0009,

5.1101etal.0010 and B10letal.0Q1

IT IS HEREBY ORDERED, this? day of Octobe
1997 that revised regulations 18.01(f).0001,
5.1101etal.0002, 5101etal.0003, A101letal.0004,
5.1101etal.0005, 8101etal.0006, A101letal.0007,
5.1105.0008, 51101etal.0009, 5101etal.0010 and

5.1101etal.001 are adopted as regulations of the State

Bank Commissione Copies of these revised regulations

on or before that date to all persons who had made timely
written requests to the Office of the State Bank
Commissioner for advance notice of its regulation-
making proceedings. The Notice included, among other
things, a summary of the proposed amended regulations,
invited interested persons to submit written comments
to the Office of the State Bank commissioner on or
before October 2, 1997, and stated that the proposed
amended regulations were available for inspection at the
Office of the State Bank Commissiangéhat copies were
available upon request, and that a public hearing would be
held on October 2, 1997 at 10:00 a.m. in the Second Floor
Cabinet Room in th@ownsend Building, 401 Federal
Street, Dove Delaware 19901.

2. No comments were received on or before
October 2, 1997.

3. A public hearing was held on October 2, 1997 at

are attached hereto and incorporated herein by referencd.0:00 a.m. regarding the proposed amended regulations
These revised regulations are issued by the State Bank.1101(f).0001, 51101etal.0002, 3.101etal.0003,

Commissioner in accordance witltle 5 of the Delaware
Code. Revised regulations 13.01(F).0001,
5.1101etal.0002, 5101etal.0003, A101letal.0004,
5.1101etal.0005, 8101letal.0006, A101letal.0007,
5.1105.0008, 51101etal.0009, 5101etal.0010 and
5.1101etal.001 supersede previous regulations
5.1101(F).0001, 51101etal.0002, 8.101etal.0003,
5.1101etal.0004, 8101letal.0005, 4101letal.0006,
5.1101etal.0007, 5L105.0008, 51101etal.0009,
5.1101etal.0010 and 5101etal.0Q1, respectivel. The
effective date of revised regulations1201(f).0001,
5.1101etal.0002, 5101etal.0003, A101letal.0004,
5.1101etal.0005, 8101letal.0006, A101letal.0007,
5.1105.0008, 51101etal.0009, 5101etal.0010 and
5.1101etal.00Q1, is January 1, 1998.

Revised regulations %101(f).0001,
5.1101etal.0002, H.101etal.0003, 3.101etal.0004,
5.1101etal.0005, H.101etal.0006, 3.101etal.0007,
5.1105.0008, 51101etal.0009, 3101etal.0010 and

5.1101etal.0004, 3.101etal.0005, 3.101etal.0006,
5.1101etal.0007, 5.105.0008, 5110l1etal.0009,
5.1101etal.0010 and 510letal.0@1. The State Bank
Commissione, the Deputy Bank Commissioner for
Supervisory Affairs, and the Court Reporter attended the
hearing. No other person attended the hearing. The State
Bank Commissioner and the Deputy Bank Commissioner
for Supervisory Affairs summarized the proposed
amended regulations for the record. No other comments
were made or received at the hearing on the proposed
amended regulations.

4. After review and consideration, the State Bank
Commissioner decided to adopt revised regulations
5.1101(f).0001, 51101etal.0002, 8.101etal.0003,
5.1101etal.0004, 3.101etal.0005, 3.101etal.0006,
5.1101etal.0007, 5.105.0008, 5110l1etal.0009,
5.1101etal.0010 and 5101etal.001 as proposed.

/ITimothy R. McTaggart

5.1101etal.001 are adopted pursuant to the requirements State Bank Commissioner

of Chaptersll and 101 offitle 29 of the Delaware Code,
as follows:

Regulation Na.5.1101(f).0001

1. Notice of the proposed amendments and the textEffective Date: January 1, 1998

of amended regulations B101(f).0001,
5.1101etal.0002, H.101etal.0003, 3.101etal.0004,
5.1101etal.0005, H.101etal.0006, 3.101etal.0007,
5.1105.0008, 51101etal.0009, 3101etal.0010 and

5.1101etal.001 were published in the September 1, 1997

ELECTION TO BE TREATED FORTAX PURPOSES AS

A“SUBSIDIARY CORPORTION” OF A DELAWARE

CHARTERED BANKING ORGANIZATION OR TRUST
COMPANY, NATIONAL BANK HAVING ITS

issue of the Delaware Register of Regulations. The PRINCIPAL OFFICE IN DELAWARE, OR OUT-OF-

Notice was also published in the News Journal and the
Delaware State News on September 9, 1997, and mailed
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STATE BANK THAT OPERATES A RESUWTING employs by or before the end of the taxable year following
BRANCH IN DELAWARE (5 Del. C.8101(f)) the taxable year in which the election was made at least
200 persons in Delaware.

A. PURPOSE: Pursuantto 5 Del. A181(f), certain
corporations may elect to be treated as a “subsidiaryC. WHERE TO FILE: The original of the election form
corporation” of a Delaware chartered banking must be filed with the State Bank CommissiQribs E.
organization or trust compgna national bank having its Loockerman Street, Suite 210, Doy®elaware 19901,
principal office in Delaware, or an out-of-state bank thatand a copy must be filed with the Delaware Division of
operates a resulting branch in Delaware. If a valid electiorRevenue, 820 N. French Stre&tjlmington, Delaware
is made, the electing corporation will be taxable on a19801.
consolidated basis with its deemed parent Delaware
chartered bankingrganization or trust compgnnational D. WHEN TO MAKE THE ELECTION: The election
bank having its principal office in Delaware, or out-of- must be made and filed before the first day of the fourth
state bank that operates a resulting branch in Delawarenonth of the Electing Corporatitsmtaxable yea except
and the electing corporation will be exempt from Delawarethat, (1) in the case of a corporation that is newly formed
state corporation income taxes and occupational licenser acquired by the Qualifying Enyitthe election may be
taxes (as provided in 5 Del. C18)9). made and filed within 90 days of such formation or
acquisition, and such later election shall not be subject
B. WHO MAY ELECT: A corporation may make the to the payment of any additional tax under 5 Del. C.
election only if it meets the following two tests: 81104(c) for underpayment of estimated tax or
installment for periods before the date of such election,
1. Ownership test: Eighty percent (80%) of the and (2) with the approval of the Commissigna later
total combined voting power of all classes of voting stock election may be made, subject to the payment of any
of the electing corporation (“Electing Corporation”) is additional tax for underpayment of estimated tax or
owned by an out-of-state bank that operates a resultingnstallment as provided in 5 Del. C1%804(c) and
branch in Delawarerpdirectly or indirecty, by a bank  applicable regulations of the Commissiane
holding company (“Qualifying Entity”) that also, directly
or indirectly, owns all of the stock of a Delaware chartered E. SUPPLEMENAL REPORTING REQUIREMENTS:
banking @ganization or trust compgna national bank  Once an election has been made under 5 Del1T0§f)
located in Delaware or an out-of-state bank that operate$or any Electing Corporation, and so long as the same
a resulting branch in Delaware (“Deemed Parent”). Forremains in &ect, each Estimated Franchi$ax Report
purposes of determining ownership of the voting powerunder Regulation 3101etal.0003 or 3101etal.0010
of an Electing Corporation, non-voting stock convertible and each Final Franchiseax Report under Regulation
into voting stock shall be treated as having been sd&.1101etal.0004 or 3101etal.001 filed by the Deemed
converted. Parent shall indicate on the first page thereof the name
of each Electing Corporation whose income and expenses
In order to determine if this test is met, Question 5 are consolidated with that of the Deemed Parent. In
on the election form must be completed. In Column A of addition, each such consolidated Report filed by the
Question 5, list each class of stock or property right whichDeemed Parent shall have attached to it separate Reports
has voting rights or can be converted into stock withcompleted on an individual non-consolidated basis for
voting rights. In Column B, state the percentage of theeach Electing Corporation (complete such attachments
Electing Corporatiors total voting power of that onlytothe extent necessary to calculate estimated or final
particular class of stock (assuming full conversion). Intaxable income).
Column C, state the percentage of each respective class
that the Qualifying Entity owns. If each figure in Column F. TERMINATION OF ELECTION: Once an election is
C is at least 80%, then this first test is met and Column Dmade, it remains in effect until terminated (a) by notice
need not be completed. If not, Column D should beof voluntary termination delivered to the State Bank
calculated by multiplying Column B times Column C. The Commissiong with a copy to the Delaware Division of
sum of the figures in Column D must be at least equal toRevenue, at any time during the Electing Corporasion
80%. The ownership test must be met at all times duringaxable year (which termination shall be effective as of
the taxable year for which the election is made. the first day of such taxable year), or (b) by failure to
meet the ownership test and the employment test
2. EmploymentTest: The Electing Corporation, referenced in Section B.1 and B.2 hereof. If either test
together with its affiliates (defined by 5 Del. C. §773(1)), is first failed at any time during the first six months of
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any taxable yeathe termination shall relate back to the - Ownership ofVoting Power of Elc_acting Corporation
first day of such taxable yea If either test is failed at (See Section B.1 of this regulation):
any time during the second six months of any taxable yea

the termination shall relate forward to the first day of the o (A?\/ . Clasis lgB) . b (©) N ht([()j)

: H ass otvoting as ercentage ercentage weignte
Succeedl,ng taxable yea Howeve, an _EIeCtmg, Stock (including of Corporatios Class Held by Voting Power
Corporatmn.Sha” h_ave the ?—“_Owable time period propery con- TotalVoting  Qualifying of Class Held
referenced in Section B.2 initially to meet the vertibleinto Power Entity by Qualifying

employment test. voting stock) Entity

If an election is terminated, the Deemed Parent shall
file an amended Estimated and/or Final FrancHiar
Report for the year for which the election was originally Total 100% Total
made, which Estimated and/or Final FrancHiag Report
shall eliminate the income and expenses of the Electingd. Does the Electing Corporation and its “affiliates” (as
Corporation. Any resulting reduction in bank franchise defined by 5 Del. C. §773(1)) currently have 200 or more
taxes can be utilized by the Deemed Parent as crediPelaware employees?

(without interest) against its future bank franchise tax
liability. 7. If the answer to Question 6 is “No,” do you expect
the number of Delaware employees of the Electing
G. TAXABLE YEAR: The “taxable year” of an Electing Corporation and its affiliates to be at least equal to 200
Corporation shall end on the same date as the taxable ye&y the end of the taxable year following the year of
of the Deemed Parent (as determined for federal incomelection?
tax reporting purposes), unless a different taxable year is
approved by the State Bank Commissione

The undersigned does hereby certify that the
ELECTIONTO BE TREATED AS A SUBSIDIARY undersigned is duly authorized on behalf of the Electing
CORPORATION UNDER 5 DEL. C. 8101(f) Corporation to make an election to be treated as a
“subsidiary corporation” of the above-named Deemed
1. Name and Principal Place of Business of ElectingParent for purposes of 5 Del. Q&1 and that all
Corporation: statements herein are true and correct to the best of the
undersignet knowledge and belief.

Date Signature Title
2. First day of Electing Corporatios taxable year for
which election is made

o _ ~ Regulation No.: 3101etal.0002
3. Name and Principal Place of Business of Qualifying Effective Date: January 1, 1998

Entity (as defined in Section B.1 of this regulation).
INSTRUCTIONS FOR PREBARATION OF FRANCHISE
TAX
(5 Del. C., Chaptet1)

I.  This regulation applies to banking organizations and
trust companies, other than resulting branches in this
4. Name and Principal Place of Business of Deemedstate of out-of-state banks or federal savings banks not
Parent (as defined in Section B.1 of this regulation):  neadquartered in this state but maintaining branches in
this State. The estimated and final franchise tax reports
that accompany this regulation are found in regulations
5.1101etal.0003 and %101etal.0004, respectivel
Regulations 51101etal.0005, 3.101etal.0006 and
5.1101etal.0007 are applicable to federal savings banks
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not headquartered in this State but maintaining branchesgeed of trust or other lien upon real property located in

in this State. Regulations 5.1101etal.0009, this State;

5.1101etal.0010 and 5.1101etal.0011 are applicable to 5. The underwriting, distributing and dealing in debt

resulting branches in this State of out-of-state banks. and equity securities outside of the United States and the
conduct of any activities permissible to a banking

Il. Definitions organization described in subsection B.3 above, or any
of its subsidiaries, in connection with the transaction of

A. “Bank” means every bank and every corporation banking or other financial operations; or

conducting a banking business of any kind or plan whose 6. The entering into foreign exchange trading or

principal place of business is in this State, except ahedging transactions in connection with the activities

national bank. described in paragraphs (1) through (5) above.

B. “Banking organization” means: D. “International Banking Facility” means a set of asset
1. Abank or bank and trust company organized andand liability accounts, segregated on the books of a

existing under the laws of this State; banking organization, that includes only international
2. Anational bank, including a federal savings bank, banking facility deposits, borrowings and extensions of

with its principal office in this State; credit.

3. An Edge Act corporation organized pursuant to
§25(a) of the Federal Reserve Act, 12 U.S.C. §611 et seqE. “National Bank” means a banking association
or a state chartered corporation exercising the powersrganized under the authority of the United States and
granted thereunto pursuant to an agreement with thdwaving a principal place of business in this State.

Board of Governors of the Federal Reserve System, and
maintaining an office in this State; F.  “Net Operating Income Before Taxes” means the total

4. A federal branch or agency licensed pursuant tonet interest income plus total non-interest income, minus
84 and 85 of the International Banking Act of 1978, 12 provision for loan and lease losses, provision for allocated
U.S.C. 83101 et seq., to maintain an office in this State;transfer risk, and total non-interest expense, and

5. Aforeign bank limited purpose branch or foreign adjustments made for securities gains or losses and other
bank agency organized pursuant to Chapter 14 of Title 5appropriate adjustments.
or

6. Aresulting branch in this State of an out-of-state G. “Out-of-state bank” has the same meaning as in §795
bank, or a branch office in this State of an out-of-stateof Title 5 of the Delaware Code, which is (i) a State bank,
bank. as defined in the Federal Deposit Insurance Act, as

amended, at 12 U.S.C. §1813(a), that is not chartered
C. ‘“International Banking Transaction” shall mean any under Delaware law, or (ii) a national bank association
of the following transactions, whether engaged in by acreated under the National Bank Act (12 U.S.C. 821 et
banking organization, any foreign branch thereof seq.) whose organization certificate identifies an address
(established pursuant to 5 Del. C. 8771 or federal law) oroutside Delaware as the place at which its discount and
any subsidiary corporation directly or indirectly owned deposit operations are to be carried out.
by any banking organization:

1. The financing of the exportation from, or the H. “Resulting branch in this State of an out-of-state
importation into, the United States or between bank” has the same meaning as in §1101(a) of Title 5 of
jurisdictions abroad of tangible property or services; the Delaware Code, which is a branch office in this State

2. The financing of the production, preparation, of an out-of-state bank resulting from a merger as
storage or transportation of tangible personal propertyprovided in Subchapter VIl of Chapter 7 of Title 5 of the
or services which are identifiable as being directly andDelaware Code, and, in addition, a branch office in this
solely for export from, or import into, the United States State of an out-of-state bank.
or between jurisdictions abroad;

3. The financing of contracts, projects or activities I.  “Securities Business” means to engage in the sale,
to be performed substantially abroad, except thosedistribution and underwriting of, and deal in, stocks,
transactions secured by a mortgage, deed of trust or othdronds, debentures, notes or other securities.
lien upon real property located in this State;

4. The receipt of deposits or borrowings or the J. “Trust Company” means a trust company or
extensions of credit by an international banking facility, corporation doing a trust company business which has a
except the loan or deposit of funds secured by mortgageprincipal place of business in this State.
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lll. Estimated Franchise Tax A. 1. Filing. The December 31 call report,
verified by oath, setting forth the net operating income
A banking organization or trust company whose franchiseof the banking organization and the final franchise tax
tax liability for the current year is estimated to exceedreport, setting forth the “taxable income” of the banking
$10,000 shall file an estimated franchise tax report withorganization or trust company, shall be filed with the
the State Bank Commissioner and pay estimated franchis®ffice of the State Bank Commissioner on or before
tax: January 30 each year; provided, however, that a banking
A. 1. Filing. The estimated franchise tax report organization entitled to take an additional 15 days to
shall be filed with the State Bank Commissioner on thesubmit its Report of Condition and Income to the
first day of March of the current year. appropriate federal bank supervisory authority shall file
2. Penalty for late filing. A late filing penalty the December 31 call report and the final franchise tax
shall be assessed against the taxpayer in the amount oéport with the Office of the State Bank Commissioner
$25 for each day after the due date that the taxpayer failen or before February 15 of each year, except as
to file the estimated franchise tax report required aboveotherwise required by 5 Del. C. §904.
in section Ill. A.1., unless the State Bank Commissioner 2. Penalty for late filing. A late filing penalty
is satisfied that such failure was not willful. shall be assessed against the taxpayer in the amount of
$25 for each day after the due date that the taxpayer fails
B. Form. The estimated franchise tax report shallto file the final franchise tax report required above in
be in the form set out in Regulation No. 5.1101etal.0003;subsection IV. A.1., unless the State Bank Commissioner
is satisfied that such failure was not willful.
C. Calculation of estimated tax. The total estimated
annual franchise tax shall be calculated as follows: B. Form. The final franchise tax report shall be in
1. The estimated net operating income beforethe form set out in Regulation No. 5.1101etal.0004.
taxes, which includes the income of any corporation
making an election as provided in Regulation No. C. Calculation of final tax. The total final franchise
5.1101(f).0001; tax shall be calculated as follows:
2. Adjusted for any estimated income from an 1. The net operating income before taxes, which
insurance division or subsidiary; includes the income of any corporation making an
3. Less any deductions set forth in 5 Del. C. election as provided in Regulation No. 5.1101(f).0001;
§1101; 2. Adjusted for any income from an insurance
4. Multiplied by .56 to arrive at estimated division or subsidiary;
taxable income; 3. Less any deduction set forth in 5 Del. C.
5. The appropriate rate of taxation set forth in §1101;
5 Del. C. 81105 shall be applied; 4. Multiplied by .56 to arrive at “taxable
6. The subtotal estimated annual franchise taxincome”;
shall be adjusted for tax credits applicable pursuant to 5 5. The appropriate rate of taxation set forth in
Del. C. 81105, which are calculated in accordance with5 Del. C. 81105 shall be applied to the taxable income to
Regulation No. 5.1105.0008. arrive at subtotal annual franchise tax;
7. The subtotal estimated annual franchise tax 6. The subtotal annual franchise tax shall be
shall be adjusted for Travelink tax credits calculated inadjusted for tax credits applicable pursuant to 5 Del. C.
accordance with Department of Transportation Travelink81105, which are calculated in accordance with
tax credit reporting requirements. Regulation No. 5.1105.0008.
7. The subtotal annual franchise tax shall be
D. Payment of estimated tax. The estimated taxadjusted for Travelink tax credits calculated in accordance
liability shall be due and payable as follows: with Department of Transportation Travelink tax credit
40% due on or before June 1 of the currentreporting requirements.
taxable yeatr;
20% due on or before September 1 of the currentV. Payment of Final Franchise Tax
taxable yeatr;
20% due on or before December 1 of the current A. Taxes owed for the previous calendar year are

taxable year. due and payable on or before March 1 of the following
year. Checks or other forms of payment should be made
IV. Final Franchise Tax payable or directed to the State of Delaware.

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997




FINAL REGULATIONS 479

B. The amount due and payable on or before Marchthere shall be added to the tax a penalty in an amount
1 for the previous calendar year shall be the final franchisedetermined at the rate of 0.05 percent per day until
tax, less any estimated tax payments made for the taxablequired payment is made.
yea, plus any additional tax due to underpayment of
estimated franchise tax or installment. If the final VIl .Election to be listed as a “Subsidiary Corporation”
franchise tax is not paid by March 1, a penalty for late
payment of the final franchise tax shall be assessed. Any corporation which has elected to be treated as a

“subsidiary corporation” of a banking organization or trust
VI. Additional Tax Due to Underpayment of Estimated company pursuant to1801(f) and filed with the State
FranchiseTax or Installment Bank Commissioner the required election form in

accordance with Commissions Regulation No.

A. In the case of any underpayment of estimated5.1101(f).0001 shall provide (a) a tentative report of
franchise tax or installment of estimated tax required byincome for the electing corporation covering estimated
Chapterll of Title 5 of the Delaware Code, there shall bank franchise tax liability for the current income year
be added to the tax for the taxable year an amounto be submitted in conjunction with the estimated
determined at the rate of 0.05 percent per day upon théranchise tax report due March 1 for a banking
amount of the underpayment for the period of theorganization or trust company whose franchise tax
underpayment. The amount of the underpayment shall b&ability for the current year is estimated to exceed
the excess of: $10,000, and (b) a report of income for the electing

1. The amount of the estimated franchise tax corporation as of December 31 of each year to be
or installment payment which would be required to be submitted in conjunction with the final franchise tax
made if the estimated tax were equal to 80 percent of theeport due January 30 or February 15, as applicable.
tax shown on the final return for the taxabley@a if no
return were filed, 80 percent of the tax for suchryea
over; Regulation No.: 3.101etal.0003

2. The amount, if ap of the estimated tax or Effective Date: January 1, 1998
installment paid on or before the last date prescribed for
payment. ESTIMATED FRANCHISETAX REPORT

(5 Del. C., Chaptet1)

B. The period of the underpayment shall run from
the date the estimated franchise tax or installment was'his report shall be completed by any banking
required to be paid to the earlier of the date when suctorganization (other than a resulting branch in this State
estimated tax or installment is paid or the date of the finalof an out-of-state bank, as defined i1®1(a) ofTitle 5
payment of tax for the year; of the Delaware Code) or trust company with an estimated

tax liability in excess of $10,000 in a given yealhe

C. Notwithstanding the above, the addition to the completed report is to be filed in the Office of the State
tax with respect to any underpayment of estimatedBank Commissioner on or before March 1 of the current
franchise tax or any installment shall not be imposed ifyea. Instructions for the preparation of this report are
the total amount of all payments of estimated tax madefound in Regulation 3101etal.0002.
on or before the last date prescribed for the payment
thereof equals or exceeds the amount which would havéName of Banking @anization offrust Company
been required to be paid on or before such date if the
estimated tax were the tax shown on the final return ofLocation
the banking organization or trust company for the
preceding taxable year; provided, howgvthat this List corporation(s) electing under Sectiah01(f) and
paragraph C shall not apply if the banking organization orattach hereto separate reports of estimated income for
trust compay, or any predecessor thereof, had taxableeach Electing Corporation (include Federal Employer
income of $200,000 or more for any of the three taxableldentification number).
years immediately preceding the taxable year involved.

VII. Penalty - Late Payment of Final Franchis

In the case of a late payment of final franchise tax as
required by Chaptetl of Title 5 of the Delaware Code,
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Rounded to the (c) Net operating income before

nearest thousand $ taxes verifiable by documentary

1. Estimated net operating income
before taxes (including income of
Electing Corporations)

2. Less: Adjustment for
income from an insurance
division or subsidiary

3. Subtotal

4. Less:

(a) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to §771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
otherwise subject to income taxation
under Delaware law.

(b) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State and subject to
income taxation under the laws of
another state, and that portion of net
operating income before taxes from any
such entity other than a Delaware-
chartered banking organization or a
national bank located in this State (as
defined in 8801(5) of Title 5, Delaware
Code), which entity is a banking
organization and which is subject to
income taxation under the laws of
another state. In no event shall the
amount of income excluded exceed 50%
of such subsidiary’s net operating
income before taxes in the case of a
subsidiary engaged in a securities
business.

evidence from any subsidiary or foreign
branch established within the United
States pursuant to §771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State, which subsidiary,
foreign branch or other branch
established outside of Delaware is
subject to shares tax under the laws of
another state. In no event shall the
income excluded exceed 50% of such
subsidiary’s net operating income before
taxes in the case of a subsidiary engaged
in a securities business.

(d) Net operating income before
taxes from any non-United States branch
office provided that at least 80% of
gross income of such office constitutes
“income from sources without the
United States” as defined under §862(a)
ofthe Internal Revenue Code of 1954,
as amended, or any successor provisions
thereto.

(e) Gross income from
international banking transactions after
subtracting therefrom any expenses or
deductions attributable thereto.

(f) Gross income from
international banking facilities less any
attributable expenses or other
deductions.

(9) Interest income from
obligations of volunteer fire companies.

(h) Any examination fee paid to the
Office of the State Bank Commissioner
pursuant to §127(a) of Title 5 of the
Delaware Code.

5. Total deductions (add lines 4(a)-(h))

6. Estimated total income before taxes
(subtract item 5 from item 3)
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7. Estimated taxable income X .56
(calculated to nearest dollar)

8. Estimated subtotal annual franchise
tax liability (before tax credits)
CalculationTable:
First $20,000,000 of item 7 at 8.7%
Next $ 5,000,000 of item 7 at 6.7%
Next $ 5,000,000 of item 7 at 4.7%
Next $620,000,000 of item 7 at 2.7%______
Amount of item 7 over $650,000,000 at
1.7%
Subtotal

9. Less: Total employment tax
credits (calculated in accordance with
Regulation No. 8.105.0008, completed
worksheet attached hereto)

10. Less: Travelink tax credits
(calculated in accordance with
Department offransportationTravelink

tax credit reporting requirements,
completed worksheet attached hereto)

11. Estimated total annual franchise tax
liability (subtract items 9 & 10 from
item 8)

$
12. Payment structure and dates $ Amount

Jure 1 40% of estimate due
Septembel 20% of estimate due

Regulation No.: 3.101etal.0004
Effective Date: January 1, 1998

FINAL FRANCHISETAX REPORT
(5 Del. C., Chaptetl)

This report shall be completed by all banking
organizations (other than resulting branches in this State
of out-of-state banks, as defined inl801(a) ofTitle 5

of the Delaware Code) and trust companies and submitted
to the Office of the State Bank Commissioner on or
before January 30; provided, howeyvg¢hat a banking
organization entitled to take an additional 15 days to
submit its Report of Condition and Income to the
appropriate federal bank supervisory authority shall
submit this report to the Office of the State Bank
Commissioner on or before February 15. Income
reported is for the previous calendar yednstructions

for the preparation of this report are found in Regulation
5.1101etal.0002.

Name of Banking @anization ofTrust Company

Location

List corporation(s) electing under Sectiah01(f) and
attach hereto separate reports of estimated income for
each Electing Corporation (include Federal Employer
Identification number).

Decembe 1 20% of estimate due
March 1 (of succeeding year)
Final payment

I, the undersignedféicer, hereby certify that this

Rounded to the
nearest thousand $

1. Net operating income

report, including any accompanying schedules andbefore taxes (including income of

statements, has been prepared in conformance with thElecting Corporations)

appropriate instructions and is true and correct to the best

of my knowledge and belief.

Date Signature of President, Title
Treasurer or Other
Proper Officer

Print Name Phore No.

Print Address

2. Less: Adjustment for
income from an insurance
division or subsidiary (report of
income attached hereto).

3. Subtotal
4. Less:
(a) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
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States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
otherwise subject to income taxation
under Delaware law.

(b) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State and subject to
income taxation under the laws of
another state, and that portion of net
operating income before taxes from any
such entity other than a Delaware-
chartered banking organization or a
national bank located in this State (as
defined in 8801(5) of Title 5, Delaware
Code), which entity is a banking
organization and which is subject to
income taxation under the laws of
another state. In no event shall the
amount of income excluded exceed 50%
of such subsidiary’'s net operating
income before taxes in the case of a
subsidiary engaged in a securities
business.

(c) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State, which subsidiary,
foreign branch or other branch
established outside of Delaware is
subject to shares tax under the laws of
another state. In no event shall the
income excluded exceed 50% of such
subsidiary’s net operating income before

taxes in the case of a subsidiary engaged
in a securities business.

(d) Net operating income before
taxes from any non-United States branch
office provided that at least 80% of
gross income of such office constitutes
“income from sources without the
United States” as defined under §862(a)
of the Internal Revenue Code of 1954,
as amended, or any successor provisions
thereto.

(e) Gross income from
international banking transactions after
subtracting therefrom any expenses or
deductions attributable thereto.

(f) Gross income from
international banking facilities less any
attributable expenses or other
deductions.

(9) Interest income from
obligations of volunteer fire companies.

(h) Any examination fee paid to the
Office of the State Bank Commissioner
pursuant to §127(a) of Title 5 of the
Delaware Code.

5. Total deductions (add lines 4(a)-(h))

6. Total income before taxes (subtract
item 5 from item 3)

7. Taxable income x .56
(calculated to nearest dollar)

8. Subtotal franchise tax liability
(before tax credits)
Calculation Table:
First $20,000,000 of item 7 at 8.7%
Next $ 5,000,000 of item 7 at 6.7%
Next $ 5,000,000 of item 7 at 4.7%
Next $620,000,000 of item 7 at 2.7%
Amount of item 7 over $650,000,000 at
1.7%
Subtotal

9. Less: Ttal employment tax
credits (calculated in accordance with
Regulation No. 5.1105.0008, completed
worksheet attached hereto)
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10. Less: Travelink tax credits
(calculated in accordance with
Department offransportationTravelink
tax credit reporting requirements,
completed worksheet attached hereto)

11. Total annual franchise tax liability
(subtract items 9 & 10 from item 8)
$

12. Less: Estimated tax payments
a Junel payment -
b. September 1 payment
c. December 1 payment_______
d. Total estimated tax
payments (add items
12a, 12b, and 12c¢)

13. March 1 final tax payment (subtract
item 12d from itemll)

14. Additional tax due to underpayment
of estimated franchise tax or installment
(if applicable)

15. Penalty for late payment of final
franchise tax (if applicable)

16. Total final tax payment (add items
13, 14 and 15)

Regulation No.: 3.101etal.0005
Effective Date: January 1, 1998

INSTRUCTIONS FOR PREARATION OF FRANCHISE
TAX FOR FEDERAL SAVINGS BANKS NOT
HEADQUARTERED IN THIS SATE BUT
MAIN TAINING BRANCHES IN THIS SATE
(5 Del. C., Chaptet1)

I. This regulation applies only to federal savings banks

not headquartered in this State but maintaining branches
in this State. The estimated and final franchise tax reports
that accompany this regulation are found in regulations

5.1101etal.0006 and 5101etal.0007, respectivel

II. Definitions

A. “Net operating income before taxes” means the
total net income calculated in accordance with Section
VIl of this Regulation, with adjustments made for
securities gains or losses and other appropriate
adjustments.

lll. Estimated Franchis€ax

A federal savings bank not headquartered in this State
whose franchise tax liability for the current year is
anticipated to exceed $10,000 shall file an estimated
franchise tax report with the State Bank Commissioner
and pay estimated franchise tax.

A. 1. Filing. The estimated franchise tax report
shall be filed with the State Bank Commissioner on the

I, the undersignedfticer, hereby certify that this
report, including any accompanying schedules and
statements, has been prepared in conformance with the
appropriate instructions and is true and correct to the bes
of my knowledge and belief.

first day of March of the current yea

2. Penalty for late filing. A late filing penalty
hall be assessed against the taxpayer in the amount of
25 for each day after the due date that the taxpayer fails
to file the estimated franchise tax report required above
in section Ill.A.1., unless the State Bank Commissioner
is satisfied that such failure was not willful.

Date Signature of President, Title
Treasurer or Other

Proper Officer B. Form. The estimated franchise tax report shall

be in the form set out in Regulation No1B01etal.0006;
C. Calculation of estimated tax. The total estimated

annual franchise tax shall be calculated as follows:

1. The estimated net operating income before
taxes of the branch or branches located in Delaware;

2. Less the interest income from obligations
of volunteer fire companies;

3. The appropriate rate of taxation set forth in
5 Del. C. 8105 shall be applied;

4. The subtotal estimated annual franchise tax
shall be adjusted for tax credits applicable pursuant to 5
Del. C. 81105, which are calculated in accordance with

Print Name Phore No.

Print Address
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Regulation No. 5.1105.0008. 1 for the previous calendar year shall be the final franchise
5. The subtotal estimated annual franchise taxtax, less any estimated tax payments made for the taxable
shall be adjusted for Travelink tax credits calculated inyear, plus any additional tax due to underpayment of
accordance with Department of Transportation Travelinkestimated franchise tax or installment. If the final
tax credit reporting requirements. franchise tax is not paid by March 1, a penalty for late
payment of the final franchise tax shall be assessed.
D. Payment of estimated tax. The estimated tax
liability shall be due and payable as follows: VI. Additional Tax Due to Underpayment of Estimated
40% due on or before June 1 of the current year; Franchise Tax or Installment
20% due on or before September 1 of the current
year; A. In the case of any underpayment of estimated
20% due on or before December 1 of the current yearfranchise tax or installment of estimated franchise tax
required by Chapter 11 of Title 5 of the Delaware Code,
IV. Final Franchise Tax there shall be added to the tax for the taxable year an
A. 1. Filing. The December 31 call report, amount determined at the rate of 0.05 percent per day
verified by oath, setting forth the net operating income upon the amount of the underpayment for the period of
of the Delaware branch or branches of the federal savingshe underpayment. The amount of the underpayment shall
bank not headquartered in this State and the final franchisbe the excess of:
tax report shall be filed with the Office of the State Bank 1. The amount of the estimated franchise tax
Commissioner on or before January 30 each year; or installment payment which would be required to be
2. Penalty for late filing. A late filing penalty made if the estimated tax were equal to 80 percent of the
shall be assessed against the taxpayer in the amount ¢dx shown on the final return for the taxable year, or if no
$25 for each day after the due date that the taxpayer failseturn were filed, 80 percent of the tax for such year,
to file the final franchise tax report required above in over;

section IV. A.1., unless the State Bank Commissioner is 2. The amount, if any, of the estimated tax or
satisfied that such failure was not willful. installment paid on or before the last date prescribed for
payment.
B. Form. The final franchise tax report shall be in
the form set out in Regulation No. 5.1101etal.0007. B. The period of the underpayment shall run from

the date the estimated franchise tax or installment was
C. Calculation of final tax. The total final franchise required to be paid to the earlier of the date when such
tax shall be calculated as follows: estimated tax or installment is paid or the date of the final
1. The net operating income before taxes of the payment of tax for the year;
branch or branches located in Delaware;
2. Less the interest income from obligations C. Notwithstanding the above, the addition to the tax
of volunteer fire companies; with respect to any underpayment of estimated franchise
3. The appropriate rate of taxation set forth in tax or any installment shall not be imposed if the total
5 Del. C. 81105 shall be applied; amount of all payments of estimated tax made on or
4. The subtotal annual franchise tax shall be before the last date for the payment thereof equals or
adjusted for tax credits applicable pursuant to 5 Del. C.exceeds the amount which would have been required to
81105, which are calculated in accordance withbe paid on or before such date if the estimated tax were
Regulation No. 5.1105.0008. the tax shown on the final return of the federal savings
5. The subtotal annual franchise tax shall be bank not headquartered in this State for the preceding
adjusted for Travelink tax credits calculated in accordancetaxable year; provided, however, that this paragraph C shall
with Department of Transportation Travelink tax credit not apply if the federal savings bank not headquartered in

reporting requirements. this state, or any predecessor thereof, had taxable income
of $200,000 or more for any of the three taxable years
V. Payment of Final Franchise Tax immediately preceding the taxable year involved.

A. Taxes owed for the previous calendar year are
due and payable on or before March 1 of the following VII. Penalty - Late Payment of Estimated Franchise Tax
year. Checks or other forms of payment should be mader Installment or Final Franchise Tax
payable or directed to the State of Delaware. In the case of a late payment of final franchise tax as
required by Chapter 11 of Title 5 of the Delaware Code,
B. The amount due and payable on or before Marchthere shall be added to the tax a penalty in an amount
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determined at the rate of 0.05 percent per day untilDelaware branch if personnel at the Delaware branch

required payment is made. actively and materially participated in the licensing of such
asset.

VIII. Separate Accounting by Delaware Branches 6. Currency. U.S. and foreign currency will be
attributed to a Delaware branch if physically stored at the

A. Books and Records. Each branch in this State ofDelaware branch.

a federal savings bank not headquartered in this State must 7. Tangible Personal and Real Property. These

keep a separate set of books and records as if it were assets (including bullion and other precious metals) will

entity separate from the rest of the federal savings banlke attributed to a Delaware branch if they are located at

that operates such Delaware branch. These books anak are part of the physical facility of a Delaware branch.

records must reflect the following items attributable to 8. Other Business Assets. Other business

the Delaware branch: assets will be attributed to a Delaware branch if personnel
at the Delaware branch actively and materially

1. Assets and the credit equivalent amounts of participated in the acquisition of such assets.

off-balance sheet items used in computing the risk-based 9. Credit Equivalent Amounts of Regulatory

capital ratio under 12 C.F.R. part 567; Off-Balance Sheet Items Taken Into Account in
2. Liabilities; Determining Risk-Based Capital Ratio. These are the
3. Income and gain; credit equivalent amounts of off-balance sheet items
4. Expense and loss. described in 12 C.F.R. part 567 not otherwise addressed

above (e.g., guarantees, standby letters of credit,
B. Consolidation of Delaware Branches. If a federal commercial letters of credit, risk participations, sale and
savings bank not headquartered in this State operates morepurchase agreements and asset sales with recourse if
than one Delaware branch, it may treat all Delawarenot already included on the balance sheet, forward
branches as a single separate entity for purposes adgreements to purchase assets, securities lent (if the
computing the assets, liabilities, income, gain, expenselending federal savings bank is exposed to risk of loss),
and loss referred to above. bid and performance bonds, commitments, revolving
underwriting facilities). These assets will be attributed
C. Determining Assets Attributable to a Delaware to a Delaware branch if personnel at the Delaware branch
Branch actively and materially participated in the solicitation,
investigation, negotiation, acquisition, or administration
1. General Principle of Asset Attribution. The of such assets.
general principle will be to attribute assets to a Delaware
branch if personnel at the Delaware branch actively and D. Liabilities Attributable to a Delaware Branch.
materially participate in the solicitation, investigation,
negotiation, approval, or administration of an asset. The liabilities attributable to a Delaware branch
2. Loans and Finance Leases. These assets wilkhall be the deposits recorded on the books of the
be attributed to a Delaware branch if personnel at theDelaware branch plus any other legally enforceable
Delaware branch actively and materially participated in obligations of the Delaware branch recorded on the books
the solicitation, investigation, negotiation, final approval, of the Delaware branch or the federal savings bank not
or administration of a loan or financing lease. Loansheadquartered in this State.
include all types of loans, including credit and travel card
accounts receivable. E. Income of a Delaware Branch.
3. Stocks and Debt Securities. These assets 1. Income from Assets. Income and gain from
will be attributed to a Delaware branch if personnel atassets (including fees from off-balance sheet items)
the Delaware branch actively and materially participatedattributed to a Delaware branch in accordance with the

in the acquisition of such assets. rules in subsection C above will be attributed to the
4. Foreign Exchange Contracts and FuturesDelaware branch.
Options, Swaps, and Similar Assets. These assets will be 2. Income from Fees. Fee income not

attributed to a Delaware branch if personnel at theattributed to a Delaware branch in accordance with

Delaware branch actively and materially participated insubsection 1 above will be attributed to the Delaware

the solicitation, investigation, negotiation, acquisition, branch depending on the type of fee income.

or administration of such assets. a. Fee income from letters of credit,
5. Patents, Copyrights, Trademarks, and Similartravelers checks, and money orders will be attributed to

Intellectual Property. These assets will be attributed to ahe Delaware branch if the letters of credit, travelers
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checks, or money orders are issued by the De|awar¢aegulation No.: B.10letal.0006
branch, except to the extent that subsection 1 abovéifective Date: January 1, 1998
requires otherwise.

b. Fee income from services (e.g., trustee ESTIMATED FRANCHISETAX REPORT
and custodian fees) will be attributed to the DeIaware,:EDERAL SAVINGS BANKS NOT HEADQUARTERED
branch if the services generating the fees are performed IN DELAWARE
by personnel at the Delaware branch. If services are (5 Del. C., Chaptet1)

performed both within and without Delaware, the fees
from such services must be allocated between Delaware  Tpis report shall be completed by any federal savings

and other states based on the relative value of the servicgs;nk not headquartered in this State but maintaining
or upon the time spent in rendering the services or OMyranches in this State with an estimated tax liability in
some other reasonable basis. The basis for allocatioRycess of $10,000 in any given yeaThe completed
must l_)e disclosed and applied consistently from periOdreport is to be filed in the Office of the State Bank
to period. Commissioner on or before March 1 of the currentryea

o Instructions for the preparation of this report are found
F. Determining the Expenses of a Delaware Branch.j, Regulation 51101etal.0005.

1. Interest. The amount of interest expense of Ngme of Federal Savings Bank
a Delaware branch shall be the actual interest booked by
the Delaware branch, which should reflect market rates.| gcation

2. Direct Expenses of a Delaware Branch.

Expenses or other deductions that can be specifically Rounded to the
identified with the gross income, gains, losses, nearest thousand $
deductions, assets, liabilities or other activities of the

Delaware branch are direct expenses of such Delawarg gstimated net operating income

branch. Examples of such expenses are payroll, rentyefore taxes

depreciation and amortization of assets attributed to the

Delaware branch, some taxes, insurance, the cost 0§ | ess: Interest income from

supplies and fees for services rendered to the Delawarﬁbligations of volunteer fire companies

branch.

3. Indirect Expenses of a Delaware Branch. 3 gstimated taxable income before
Expenses or other deductions that cannot be specifically;yag (subtract item 2 from item 1)
identified with the gross income, gains, losses,
deductions, assets, liabilities, or other activities of a4 Estimated subtotal annual franchise
Delaware branch must be allocated between the Delawarg,y liability (before tax credits)
branch and the rest of the federal savings bank operating
the Delaware branch. If the federal savings bank makes  cgjculationTable:
such an allocation on any reasonable basis, and applies
such basis consistently from period to period, the First $20,000,000 of item 3 at 8.7%
allocation likely will be respected. If the federal savings Next $ 5,000,000 of item 3 at 6.7%
bank makes no such allocation, such expenses could be Next ¢ 5,000,000 of item 3 at 4.7%
allocated on the basis of the ratio of assets of the  Next $620,000,000 of item 3 at
Delaware branch to the assets of the entire federal savings 7o,
bank or based on the ratio of gross income of the  aAmount of item 3 over
Delaware branch to gross income of the entire federa%GS0,000,000 at 1.7%
savings bank.

Subtotal

5. Less: Total employment tax
credits (calculated in accordance with
Regulation No. 8.105.0008, completed
worksheet attached hereto)
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6. Less: Travelink tax credits Regulation No.: 8.101etal.0007
(calculated in accordance with Effective Date: January 1, 1998
Department offransportationTravelink
tax credit reporting requirements, FINAL FRANCHISETAX REPORT
completed worksheet attached hereto) ________ FEDERAL SAVINGS BANKS NOT HEADQUARTERED
IN DELAWARE
7. Estimated total annual franchise tax (5 Del. C., Chaptet1)
liability (subtract items 5 and 6 from
item 4) _ This report shall be completed by any federal savings bank
not headquartered in this State but maintaining branches
8. Paymen Structue and Dates $ Amount in this State and submitted to the Office of the State Bank
. Commissioner on or before January 30. Income reported
June 1 40% of estimate due — s for the previous calendar yealnstructions for the
September 1 20% of estimate due ————  preparation of this report are found in Regulation
December 1 20% of estimate due — 5.1101etal.0005.
March 1 (of succeeding year)
Final payment ———  Name of Federal Savings Bank

I, the undersignedfticer, hereby certify that this [ gcation
report, including any accompanying schedules and
statements, has been prepared in conformance with the Rounded to the
appropriate instructions and is true and correct to the best nearest thousand $
of my knowledge and belief.

1. Net Operating Income Beforeaxes

Date Signatue of President, Title verifiable by documentary evidence
Treasurer or Other
Proper Officer 2. Less: Interest income from

obligations of volunteer fire companies

Print Name Phore No.

3. Taxable income before taxes (subtract
item 2 from item 1)

4. Subtotal annual franchise tax liability
(before tax credits)

Print Address

CalculationTable:
First $20,000,000 of item 3 at 8.7%
Next $ 5,000,000 of item 3 at 6.7%
Next $ 5,000,000 of item 3 at 4.7%
Next $620,000,000 of item 3 at 2.7%
Amount of item 3 over $650,000,000
at 1.7%

Subtotal

5. Less: Total employment tax credits
(calculated in accordance with
Regulation No. 8.105.0008, completed
worksheet attached hereto)

6. LessTravelink tax credits (calculated
in accordance with Department of
TransportationTravelink tax credit
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reporting requirements, completed
worksheet attached hereto)

7. Total annual franchise tax liability
(subtract items 5 and 6 from item 4)

8. Less: Estimated tax payments
a. June 1 payment $
b. September 1 payment
c. December 1 payment
d. Total estimated tax payments (add
items 8a, 8b and 8c)

9. March 1 final tax payment (subtract
item 8d from item 7)

10. Additional tax due to underpayment
of estimated franchise tax or
installment (if applicable)

11. Penalty for late payment of final
franchise tax (if applicable)

12. Total final tax payment (add items
9, 10 and1l) $

I, the undersigned féicer, hereby certify that this

Regulation No.: 3105.0008
Effective Date: January 1, 1998

INSTRUCTIONS FOR CALCUIATION OF
EMPLOYMENT TAX CREDITS
(5 Del. C. §105)

This regulation provides for the calculation of
employment tax credits for the years 1997 through 2001
for entities subject to the bank franchise tax. These
employment tax credits are provided in Sectld05(d),
and subject to requirements in Sectiakl05(e) and
1105(f), of Title 5 of the Delaware Code.

I. Definitions
A. “Base year” means calendar year 1996.

B. “Full-time employment” means employment of
any individual for at least 35 hours per week, not including
absences excused by reason of vacations, illness, holidays
or similar causes.

C. “Health care benefits” means financial protection
against the medical care cost arising from disease and
accidental bodily injury (for which the employer pays at
least 50%) for workers employed by the employer for a

report, including any accompanying schedules andcontinuous period of 6 months or more.
statements, has been prepared in conformance with the
appropriate instructions and is true and correct to the best D. “New investment” includes (1) machingr(2)

of my knowledge and belief.

Date Signature of President, Title
Treasurer or Other
Proper Officer

Print Name Phore No.

Print Address

equipment and (3) the cost of land and improvements to
land, provided that the new investment is placed into
service within Delaware after December 1996 and was
not used by any person at any time within the one year
period ending on the date the taxpayer placed such
property in service in the conduct of the taxpdge
business. If the new investment is leased or subleased by
the taxpayg the amount of the new investment shall be
deemed to be eight times the net annual rent paid or
incurred by the taxpaye The net annual rent represents
the gross rent paid or incurred by the taxpayer during the
taxable yeg less any gross rental income received by
the taxpayer from sublessees of any portion of the facility
during the taxable yea

E. “Qualified employee” means an employee
engaged in regular full-time employment, for whom the
taxpayer provides health care benefits, who has been
employed in Delaware by the taxpayer for a continuous
period of at least 6 months and who was not employed at
the same facility in substantially the same capacity by a
different employer during all or part of the baseryea
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Il.Employment Tax Credit EMPLOYMENT TAX CREDIT CALCULATION

A tax credit for the current tax year shall be allowed WORKSHEET EOR YEARS 1997 - 2001
against the tax imposed under subsection 1105(a) of Title
5 of the Delaware Code. The amount of the credit shalTHE FOLLOWING ELIGIBILITY REQUIREMENTS
be $400 for each new qualified employee in excess ofaAppLY TO THE EMPLOYMENT TAX CREDIT:
50 qualified employees above the number of employees
employed by the taxpayer in full-time employment during «  THE NUMBER OF QUALIFIED EMPLOYEES MUST
the base year. HAVE INCREASED BY AT LEAST 50 SINCE BASE

YEAR 1996.

lll. New Investment Required

Th.e employment tax credit provided aboye may not YOUR ORGANIZATION MUST HAVE MADE AT
be claimed until the taxpayer has made new investment

of at least $15,000 per qualified employee in excess o EAST $750,000 IN NEW INVESTMENTS WITHIN

the numbers of employees employed by the taxpayer ir{:)EL'A‘W'A‘RE AFTER 12/96.

full-time employment during the base year.
ploy g y A EMPLOYMENT REQUIREMENT

1. TOTAL QUALIFIED EMPLOYEES
AT YEAR END

The amount of the employment tax credit allowable EI\iPL(L)E(SESESNVL\J/(I\)AIEIEIEGOIID:UFRLIJllI_IC_;I;,IAI\QE
for the current tax year (including any credit carried

forward as provided below) shall not exceed 50 percentYEAR

IV. Annual Limit On Credit

. 3. SUBTOTAL
of the amount of tax imposed on the taxpayer under
. X IMp pay 4. LESS MINIMUM NEW QUALIFIED

Section 1105(a) of Title 5 of the Delaware Code for the
EMPLOYEE THRESHOLD (50)

current tax year.

5. MAXIMUM QUALIFIED

EMPLOYEES

V. Applicable Years

: - B. REQUIRED INVESTMENT
The employment tax credit provided above may be 6. NEW INVESTMENT FROM 1/1/97

earned and applied only in tax years beginning after
: ;TO CURRENT TAX YEAR
December 31, 1996 and ending before January 1, 2002, 7 LESS MINIMUM NEW

subject to the credit carryover described below. INVESTMENT FOR FIRST 50 EMPLOYEE$$750.000)
8. SUBTOTAL
9. DIVIDED BY $15,000 (ROUNDED

DOWN TO THE NEXT LOWEST WHOLE

INUMBER)

VI. Credit Carryover

The amount of the employment tax credit for any
taxable year that is not allowable for such taxable yea

solely as a result of the limitation described above inEl\}lg.LI(EDI;(ISIEZBSLEUSE THEQIEJEASLéFEIISDOF
Section IV shall be a credit carryover to each of the INE 5 OR 9 (
succeeding 9 years in the manner described in SectioJT )

2011(f) of Title 30 of the Delaware Code. C.CREDIT CALCULATION

11. EMPLOYMENT TAX CREDIT FOR
CURRENT TAX YEAR ($400 X LINE
10)

12. PRIOR YEARS' TAX CREDIT
CARRYOVER (IF APPLICABLE)

13. TOTAL TAX CREDIT AVAILABLE

VIl. Calculation Worksheet

The employment tax credit provided above shall be
calculated on the accompanying Employment Tax Credit
Calculation Worksheet, which shall be submitted with the
taxpayer’s tax report.
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D. CREDIT ALLOWED

14. CURRENT YEAR FRANCHISEAX
LIABILITY PURSUANT TO CHAPTERI11
OF TITLES

15. MAXIMUM TAX CREDIT
ALLOWED (50% OF LINE 14)

E. TOTAL TAX CREDIT TAKEN (LESSER
OF LINE 13 OR LINE 15)

Regulation No.: 3.101etal.0009
Effective Date: January 1, 1998

INSTRUCTIONS FOR PREARATION OF FRANCHISE
TAX FOR RESWTING BRANCHES IN THIS FATE OF
OUT-OF-STATE BANKS
(5 Del. C., Chaptet1)

I.  This regulation applies only to resulting branches in

this State of out-of-state banks. The estimated and finaF
franchise tax reports that accompany this regulation are

found in regulations 310letal.0010 and

5.1101etal.0Q1, respectivel.
II. Definitions

A. “Bank” means every bank and every corporation

conducting a banking business of any kind or plan whose

principal place of business is in this State, except
national bank.
B. “Banking organization” means:

1. Abank or bank and trust company organized
and existing under the laws of this State;

2. A national bank, including a federal savings
bank, with its principal office in this State;

3. An Edge Act corporation organized pursuant
to §25(a) of the Federal Reserve Act, 12 U.S.CL186t
seq., or a state chartered corporation exercising th

powers granted thereunto pursuant to an agreement wit
the Board of Governors of the Federal Reserve System,

and maintaining an office in this State;

4. Afederal branch or agency licensed pursuant
to 84 and 85 of the International Banking Act of 1978, 12

U.S.C. 83101 et seq., to maintain an office in this State
5. A foreign bank limited purpose branch or

foreign bank agency organized pursuant to Chapter 14 of

Title 5; or
6. A resulting branch in this State of an out-

of-state bank, or a branch office in this State of an out-

of-state bank.

a

C. “International Bankinglransaction” shall mean
any of the following transactions, whether engaged in by
a banking organization, any foreign branch thereof
(established pursuant to 5 Del. C. §771 or federal law) or
any subsidiary corporation directly or indirectly owned
by any banking organization:

1. The financing of the exportation from, or the
importation into, the United States or between
jurisdictions abroad of tangible property or services;

2. The financing of the production, preparation,
storage or transportation of tangible personal property
or services which are identifiable as being directly and
solely for export from, or import into, the United States
or between jurisdictions abroad;

3. The financing of contracts, projects or
activities to be performed substantially abroad, except
those transactions secured by a mortgage, deed of trust
or other lien upon real property located in this State;

4. The receipt of deposits or borrowings or the
extensions of credit by an international banking fagilit
except the loan or deposit of funds secured by mortgage,
eed of trust or other lien upon real property located in
his State;

5. The underwriting, distributing and dealing in
debt and equity securities outside of the United States
and the conduct of any activities permissible to a banking
organization described in subsection B.3 above, or any
of its subsidiaries, in connection with the transaction of
banking or other financial operations; or

6. The entering into foreign exchange trading
r hedging transactions in connection with the activities
described in paragraphs (1) through (5) above.

0

D. “International Banking Facility” means a set of
asset and liability accounts, segregated on the books of a
banking organization, that includes only international
banking facility deposits, borrowings and extensions of
credit.

E. “National Bank” means a banking association
organized under the authority of the United States and
aving a principal place of business in this State.

F. “Net Operating Income BefofEaxes” means the
total net income calculated in accordance with Section
IX of this Regulation, with adjustments made for
securities gains or losses and other appropriate

;adjustments.

G. “Out-of-state bank” has the same meaning as in
§795 ofTitle 5 of the Delaware Code, which is (i) a State
bank, as defined in the Federal Deposit Insurance Act, as
amended, at 12 U.S.C. §1813(a), that is not chartered
under Delaware l& or (ii) a national bank association
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created under the National Bank Act (12 U.S.C. 821 et 4. Less any deductions set forth in 5 Del. C.
sed.) whose organization certificate identifies an addres§1101;

outside Delaware as the place at which its discount and 5. Multiplied by .56 to arrive at estimated
deposit operations are to be carried out. taxable income;

6. The appropriate rate of taxation set forth in
H. “Resulting branch in this State of an out-of-state 5 Del. C. §1105 shall be applied;
bank” has the same meaning as in 81101(a) of Title 5 of 7. The subtotal estimated annual franchise tax
the Delaware Code, which is a branch office in this Stateshall be adjusted for tax credits applicable pursuant 5 Del.
of an out-of-state bank resulting from a merger asC. §1105, which are calculated in accordance with
provided in Subchapter VIl of Chapter 7 of Title 5 of the Regulation No. 5.1105.0008.
Delaware Code, and, in addition, a branch office in this 8. The subtotal estimated annual franchise tax
State of an out-of-state bank. shall be adjusted for Travelink tax credits calculated in
accordance with Department of Transportation Travelink
I.  “Securities Business” means to engage in thetax credit reporting requirements.
sale, distribution and underwriting of, and deal in, stocks,

bonds, debentures, notes or other securities. D. Payment of estimated tax. The estimated tax
liability shall be due and payable as follows:
J. “Trust Company” means a trust company or 40% due on or before June 1 of the current
corporation doing a trust company business which has daxable year;
principal place of business in this State. 20% due on or before September 1 of the current
taxable year;
lll.  Estimated Franchise Tax 20% due on or before December 1 of the current

taxable year.
A resulting branch or branches in this State of an out-of-
state bank whose franchise tax liability for the currentlV. Final Franchise Tax
year, on a consolidated basis, is estimated to exceed
$10,000 shall file an estimated franchise tax report with A. 1. Filing. The December 31 call report,
the State Bank Commissioner and pay estimated tax. verified by oath, setting forth the net operating income,
on a consolidated basis, of the resulting branch or
A. 1. Filing. The estimated franchise tax report branches in this State of the out-of-state bank and the final
shall be filed with the State Bank Commissioner on thefranchise tax report, setting forth the “taxable income”,
first day of March of the current year. on a consolidated basis, of the resulting branch or
2. Penalty for late filing. A late filing penalty branches in this State of the out-of-state bank, shall be
shall be assessed against the taxpayer in the amount @ifed with the Office of the State Bank Commissioner on
$25 for each day after the due date that the taxpayer failsr before January 30 each year; provided, however, that a
to file the estimated franchise tax report required aboveresulting branch of an out-of-state bank that is entitled to
in section IIl.A.1., unless the State Bank Commissionertake an additional 15 days to submit its Report of
is satisfied that such failure was not willful. Condition and Income to the appropriate federal bank
supervisory authority shall file the December 31 call
B. Form. The estimated franchise tax report shallreport and the final franchise tax report with the Office
be in the form set out in Regulation No. 5.1101etal.0010;0f the State Bank Commissioner on or before February
15 of each year.
C. Calculation of estimated tax. The total estimated 2. Penalty for late filing. A late filing penalty
annual franchise tax shall be calculated as follows: shall be assessed against the taxpayer in the amount of
1. The estimated net operating income before $25 for each day after the due date that the taxpayer fails
taxes of the resulting branch or branches in this State ofo file the final franchise tax report required above in
the out-of-state bank, which includes the income of anysubsection IV.A.1., unless the State Bank Commissioner
corporation making an election as provided in Regulationis satisfied that such failure was not willful.
No. 5.1101(f).0001; B. Form. The final franchise tax report shall be in
2. Increased by the resulting branch imputed the form set out in Regulation No. 5.1101etal.0011.
capital addback for the preceding income year (calculated

in accordance with Section IV.C.2. of this Regulation). C. Calculation of final tax. The total final franchise
3. Adjusted for any estimated income from an tax shall be calculated as follows:
insurance division or subsidiary; 1. The net operating income before taxes of
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the resulting branch or branches in this State of the outpayable or directed to the State of Delaware.

of-state bank, which includes the income of any B. The amount due and payable on or before March

corporation making an election as provided in Regulationl for the previous calendar year shall be the final franchise

No. 5.1101(f).0001; tax, less any estimated tax payments made for the taxable

2. Increased by the resulting branch imputed year, plus any additional tax due to underpayment of

capital addback, which is the product of the greater ofestimated franchise tax or installment. If the final

the products determined under subparagraphs (a) and (Bjanchise tax is not paid by March 1, a penalty for late

of this subsection (2) and the average of the monthlypayment of the final franchise tax shall be assessed.

short-term applicable federal rates, as determined under

8§1274(d) of the Internal Revenue Code of 1986, asVIl. Additional Tax Due to Underpayment of Estimated

amended (26 U.S.C. §1274(d)), or any successoiFranchise Tax or Installment

provisions thereto, and as published each month in the

Internal Revenue Bulletin, for the twelve-month period A. In the case of any underpayment of estimated

preceding the date on which the resulting branch imputedranchise tax or installment of estimated tax required by

capital addback is being determined. Chapter 11 of Title 5 of the Delaware Code, there shall
a. The product of (i) the deposits recorded be added to the tax for the taxable year an amount

on the books of the resulting branch in this State, and (ii)determined at the rate of 0.05 percent per day upon the

the minimum risk-based capital ratio (expressed as amount of the underpayment for the period of the

decimal fraction) that a resulting branch in this Stateunderpayment. The amount of the underpayment shall be

would be required to maintain, if it were a bank, in order the excess of:

to be deemed “adequately capitalized” pursuant to 12 1. The amount of the estimated franchise tax

C.F.R. Part 325. or installment payment which would be required to be
b. The product of (i) the value of that made if the estimated tax were equal to 80 percent of the

portion of the total risk-weighted assets (as defined intax shown on the final return for the taxable year, or if no

12 C.F.R. Part 325) of the out-of-state bank operatingreturn were filed, 80 percent of the tax for such year,

the resulting branch in this State that are attributable toover;

such resulting branch in accordance with section IX.C of 2. The amount, if any, of the estimated tax or

this regulation, and (ii) the minimum risk-based capital installment paid on or before the last date prescribed for

ratio (expressed as a decimal fraction) that a resultingpayment.

branch in this State would be required to maintain, if it

were a bank, in order to be deemed ‘adequately B. The period of the underpayment shall run from

capitalized’ pursuant to 12 C.F.R. Part 325. the date the estimated franchise tax or installment was
3. Adjusted for any income from an insurance required to be paid to the earlier of the date when such
division or subsidiary; estimated tax or installment is paid or the date of the final
4. Less any deduction set forth in 5 Del. C. payment of tax for the year;
§1101;
5. Multiplied by .56 to arrive at “taxable C. Notwithstanding the above, the addition to the
income”; tax with respect to any underpayment of estimated

6. The appropriate rate of taxation set forth in franchise tax or any installment shall not be imposed if
5 Del. C. 81105 shall be applied to the taxable income tathe total amount of all payments of estimated tax made
arrive at subtotal annual franchise tax; on or before the last date prescribed for the payment
7. The subtotal annual franchise tax shall be thereof equals or exceeds the amount which would have
adjusted for tax credits pursuant to 5 Del.C. §1105, whichbeen required to be paid on or before such date if the
are calculated in accordance with Regulation No.estimated tax were the tax shown on the final return of
5.1105.0008. the resulting branch(es) of the out-of-state bank for the
8. The subtotal annual franchise tax shall be preceding taxable year; provided, however, that this
adjusted for Travelink tax credits calculated in accordanceparagraph C shall not apply if the out-of-state bank, or
with Department of Transportation Travelink tax credit any predecessor thereof, had taxable income of $200,000
reporting requirements. or more for any of the three taxable years immediately
preceding the taxable year involved.
V. Payment of Final Franchise Tax
A. Taxes owed for the previous calendar year are D. Notwithstanding the above, the addition to the
due and payable on or before March 1 of the followingtax with respect to any underpayment of estimated
year. Checks or other forms of payment should be madéranchise tax or any installment shall not be imposed if

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997




FINAL REGULATIONS 493

the addition is attributable to the difference between thegeneral principle will be to attribute assets to a resulting
imputed capital addback for the current and precedingbranch if personnel at the resulting branch actively and
income years. materially participate in the solicitation, investigation,
VIl. Penalty - Late Payment of Final Franchise Tax negotiation, approval, or administration of an asset.
2. Loans and Finance Leases. These assets will
In the case of a late payment of final franchise tax asbe attributed to a resulting branch if personnel at the
required by Chapter 11 of Title 5 of the Delaware Code,resulting branch actively and materially participated in
there shall be added to the tax a penalty in an amounthe solicitation, investigation, negotiation, final approval,
determined at the rate of 0.05 percent per day untilor administration of a loan or financing lease. Loans

required payment is made. include all types of loans, including credit and travel card
accounts receivable.
VIIl. Election to be listed as a “Subsidiary Corporation” 3. Stocks and Debt Securities. These assets

will be attributed to a resulting branch if personnel at the
Any corporation which has elected to be treated as aesulting branch actively and materially participated in
“subsidiary corporation” of the resulting branch(es) of the acquisition of such assets.
the out-of-state bank pursuant to §1101(f) and filed with 4. Foreign Exchange Contracts and Futures,
the State Bank Commissioner the required election formOptions, Swaps, and Similar Assets. These assets will be
in accordance with Commissioner’s Regulation No. attributed to a resulting branch if personnel at the
5.1101(f).0001 shall provide (a) a tentative report of resulting branch actively and materially participated in
income for the electing corporation covering estimatedthe solicitation, investigation, negotiation, acquisition,
bank franchise tax liability for the current income year or administration of such assets.
to be submitted in conjunction with the estimated 5. Patents, Copyrights, Trademarks, and
franchise tax report due March 1 for the resulting Similar Intellectual Property. These assets will be
branch(es) of the out-of-state bank whose franchise taxattributed to a resulting branch if personnel at the
liability for the current year is estimated to exceed resulting branch actively and materially participated in
$10,000, and (b) a report of income for the electingthe licensing of such asset.
corporation as of December 31 of each year to be 6. Currency. U.S. and foreign currency will be
submitted in conjunction with the Final Franchise Tax attributed to a resulting branch if physically stored at the
Report due January 30 or February 15, as applicable. resulting branch.
7. Tangible Personal and Real Property. These
IX. Separate Accounting by Resulting Branches assets (including bullion and other precious metals) will
be attributed to a resulting branch if they are located at
A. Books and Records. Each resulting branch mustor are part of the physical facility of a resulting branch.
keep a separate set of books and records as if it were an 8. Other Business Assets. Other business
entity separate from the rest of the bank that operatesssets will be attributed to a resulting branch if personnel
such resulting branch. These books and records musat the resulting branch actively and materially participated
reflect the following items attributable to the resulting in the acquisition of such assets.
branch: 9. Credit Equivalent Amounts of Regulatory
1. Assets and the credit equivalent amounts of Off-Balance Sheet Items Taken Into Account in
off-balance sheet items used in computing the risk-basedetermining Risk-Based Capital Ratio. These are the

capital ratio under 12 C.F.R. part 325; credit equivalent amounts of off-balance sheet items
2. Liabilities; described in Appendix A to 12 C.F.R. part 325 (the
3. Income and gain; “Appendix”) not otherwise addressed above (e.g.,
4. Expense and loss. guarantees, surety contracts, standby letters of credit,

commercial letters of credit, risk participations, sale and
B. Consolidation of Delaware Branches. If a bank repurchase agreements and asset sales with recourse if
operates more than one resulting branch, it may treat alhot already included on the balance sheet, forward
resulting branches as a single separate entity for purposesgreements to purchase assets, securities lent (if the
of computing the assets, liabilities, income, gain, lending bank is exposed to risk of loss), bid and
expense, and loss referred to above. performance bonds, commitments, revolving underwriting
facilities, note issuance facilities described in the
C. Determining Assets Attributable to a Resulting Appendix). These assets will be attributed to a resulting
Branch branch if personnel at the resulting branch actively and
1. General Principle of Asset Attribution. The materially participated in the solicitation, investigation,
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negotiation, acquisition, or administration of such assetsreasonable basis, and applies such basis consistently from

D. Liabilities Attributable to a Resulting Branch. period to period, the allocation likely will be respected.
The liabilities attributable to a resulting branch shall be If the bank makes no such allocation, such expenses could
the deposits recorded on the books of the resulting branche allocated on the basis of the ratio of assets of the
plus any other legally enforceable obligations of the resulting branch to the assets of the entire bank or based
resulting branch recorded on the books of the resultingon the ratio of gross income of the resulting branch to
branch or its parent. gross income of the entire bank.

E. Income of a Resulting Branch.

1. Income from Assets. Income and gain from
assets (including fees from off-balance sheet items)
attributed to a resulting branch in accordance with the
rules in section IX.C above will be attributed to the
resulting branch.

2. Income from Fees. Fee income not
attributed to a resulting branch in accordance with 1. above
will be attributed to the resulting branch depending on

the type of fee income. This report shall be completed by the resulting

a Fee income from Iet_ters of c;red|t, branch(es) in this State of an out of state bank with an
travelers checks, and money orders will be attributed to_ . o . .
. . . estimated tax liability in excess of $10,000 in a given

the resulting branch if the letters of credit, travelers

) .~ yea. The completed report is to be filed in th&ite of
checks, or money orders are issued by the resultin SO
: . he State Bank Commissioner on or before March 1 of
branch, except to the extent that 1. requires otherwise.

; . the current yea Instructions for the preparation of this
b. Fee income from services (e.g., trustee

and custodian fees) will be attributed to the resultingrepOrt are found in Regulation1301etal.0009.

branch if the services generating the fees are performed

by personnel at the resulting branch. If services ar

performed both within and without Delaware, the feeseName of Out-of-State Bank

from such services must be allocated between Delaware

and other states based on the relative value of the servicq_sOcation

or upon the time spent in rendering the services or on

some other reasonable basis. The basis for aIIocatiorllist corporation(s) electing under

must l_)e disclosed and applied consistently from periodSection 1101(f) and attach hereto

to period. - . separate reports of estimated income for
F. Determining the Expenses of a Resulting Branch.each Electing Corporation (include

1. Interest. The amount of interest expense OfFederaI Employer Identification
a resulting branch shall be the actual interest booked b umber)
the resulting branch, which should reflect market rates. '

2. Direct Expenses of a Resulting Branch.
Expenses or other deductions that can be specifically
identified with the gross income, gains, losses,
deductions, assets, liabilities or other activities of the
resulting branch are direct expenses of such resulting
branch. Examples of such expenses are payroll, rent,
depreciation and amortization of assets attributed to the
resulting branch, some taxes, insurance, the cost o&
supplies and fees for services rendered to the resultin%'ef
branch.

3. Indirect Expenses of a Resulting Branch.
Expenses or other deductions that cannot be specificalhé
identified with the gross income, gains, losses, _
deductions, assets, liabilities, or other activities of a
resulting branch must be allocated between the resultingear
branch and the rest of the bank operating the resulting
branch. If the bank makes such an allocation on any

Regulation No.: 3.101etal.0010
Effective Date: January 1, 1998

ESTIMATED FRANCHISETAX REPCORT FOR
RESUW.TING BRANCHES IN THIS SATE OF OUT-OF-
STATE BANKS
(5 Del. C., Chaptet1)

Rounded to the
nearest thousand $

Estimated net operating income
ore taxes (including income of
Electing Corporations)

Plus: Resulting branch imputed
capital addback for the preceding income
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3. Less: Adjustment for income from
an insurance division or subsidiary

4. Subtotal

5. Less:

(a) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
otherwise subject to income taxation
under Delaware law.

(b) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States but outside of Delaware pursuant
to federal law or other applicable
Delaware law, which is derived and
subject to income taxation under the
laws of another state, and that portion
of net operating income before taxes
from any such entity other than a
Delaware-chartered banking
organization or a national bank located
in this State (as defined in 8801(5)of
Title 5 of the Delaware Code), which
entity is a banking organization and
which is subject to income taxation
under the laws of another state. In no
event shall the amount of income
excluded exceesD% of such
subsidiary’s net operating income before
taxes in the case of a subsidiary engaged
in a securities business.

(c) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried

on outside the State, which subsidiary,
foreign bank or other branch established
outside of Delaware is subject to shares
tax under the laws of another state. In
no event shall the income excluded
exceed 50% of such subsidiary’'s net
operating income before taxes in the
case of a subsidiary engaged in a
securities business.

(d) Net operating income before
taxes from any non-United States branch
office provided that at least 80% of gross
income of such office constitutes
“income from sources without the
United States” as defined under §862(a)
of the Internal Revenue Code of 1954,
as amended, or any successor provisions
thereto.

(e) Gross income from
international banking transactions after
subtracting therefrom any expenses or
deductions attributable thereto.

(f) Gross income from
international banking facilities less any
attributable expenses or other
deductions.

(9) Interest income from
obligations of volunteer fire companies.

(h) Any examination fee paid to the
Office of the State Bank Commissioner
pursuant to §127(a) of Title 5 of the
Delaware Code.

6. Total deductions (add lines 5(a)-
(h))

7. Estimated total income before
taxes (subtract item 6 from item 4)

8. Estimated taxable income
(calculated to nearest dollar)

9. Estimated subtotal annual franchise
tax liability (before tax credits)
Calculation Table:

X.56
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First $20,000,000 of item 8 at
8.7%

Next $5,000,000 ofitem8 at6.7%

Next $5,000,000 ofitem8at4.7%

Next $620,000,000 of item 8 at
2.7%

Amount of item 8 over
$650,000,000 at 1.7%

Subtotal

10. Less: Total employment tax credits
(calculated in accordance with
Regulation No. $105.0008, completed
worksheet attached hereto)

11. Less: Travelink tax credits
(calculated in accordance with
Department offransportationTravelink
tax credit reporting requirements)

12. Estimated total annual franchise tax
liability (subtract items 10 andil from
item 9) $

13. Paymen structue and dates

June 1 40% of estimate due

September 1 20% of estimate due

December 1 20% of estimate due

March 1 (of succeeding year)
Final payment

Regulation No.: 3.10letal.001
Effective Date: January 1, 1998

FINAL FRANCHISETAX REPORT
FOR RESUWTING BRANCHES IN THIS FATE
OF OUT-OF-9ATE BANKS
(5 Del. C., Chaptetl)

This report shall be completed by all resulting
branch(es) in this state of out-of-state banks and submitted
to the Office of the State Bank Commissioner on or
before January 30; provided, howeyvéhat a resulting
branch of an out-of-state bank that is entitled to take an
additional 15 days to submit its Report of Condition and
Income to the appropriate federal bank supervisory
authority shall submit this report to the Office of the State
Bank Commissioner on or before February 15. Income
reported is for the previous calendar yeanstructions
for the preparation of this report are found in Regulation
5.1101etal.0009.

Name of Out-of-State Bank

Location

List corporation(s) electing under
Section 1101(f) and attach hereto
separate reports of income for each
Electing Corporation (include Federal
Employer ldentification number).

I, the undersignedfticer, hereby certify that this
report, including any accompanying schedules and Rounded to the
statements, has been prepared in conformance with the
appropriate instructions and is true and correct to the best
of my knowledge and belief. 1.

nearest thousand $

Net operating income before taxes
(including income of Electing

Date Signature of President, Title Corporations)
Treasure, or Other
Proper Officer 2. Plus: Resulting branch imputed
- R capital addback

Print Name Phore No.
3. Less: Adjustment for income from
an insurance division or subsidiary
(report of income attached hereto).

Print Address 4. Subtotal

5. Less:
(a) Net operating income before
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taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
otherwise subject to income taxation
under Delaware law.

(b) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to §771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State and subject to
income taxation under the laws of
another state, and that portion of net
operating income before taxes from any
such entity other than a Delaware-
chartered banking organization or a
national bank located in this State (as
defined in 8801(5)of Title 5 of the
Delaware Code), which entity is a
banking organization and which is
subject to income taxation under the
laws of another state. In no event shall
the amount of income excluded
exceed 50% of such subsidiary’'s net
operating income before taxes in the
case of a subsidiary engaged in a
securities business.

(c) Net operating income before
taxes verifiable by documentary
evidence from any subsidiary or foreign
branch established within the United
States pursuant to 8771 of Title 5, or
other branch established within the
United States but outside of Delaware
pursuant to federal law or other
applicable Delaware law, which is
derived from business activities carried
on outside the State, which subsidiary,
foreign branch or other branch
established outside of Delaware is

subject to shares tax under the laws of

another state. In no event shall the

income excluded exceed 50% of such

subsidiary’s net operating income before

taxes in the case of a subsidiary engaged
in a securities business.

(d) Net operating income before taxes
from any non-United States branch
office provided that at least 80% of
gross income of such office constitutes
“income from sources without the
United States” as defined under §862(a)
of the Internal Revenue Code of 1954,
as amended, or any successor provisions
thereto.

(e) Gross income from
international banking transactions after
subtracting therefrom any expenses or
deductions attributable thereto.

(f) Gross income from
international banking facilities less any
attributable expenses or other
deductions.

(9) Interest income from
obligations of volunteer fire companies.

(h) Any examination fee paid to the
Office of the State Bank Commissioner
pursuant to §127(a) of Title 5 of the
Delaware Code.

6. Total deductions (add lines 5(a)-
(h))

7. Total income before taxes (subtract
item 6 from item 4)

8. Taxable income (calculated to
nearest dollar)

9. Subtotal annual franchise tax
liability (before tax credits)
Calculation Table:
First $20,000,000 of item 8 at
8.7%
Next $5,000,000 ofitem8 at6.7%
Next $5,000,000 ofitem8 at4.7%
Next $620,000,000 of item 8 at
2.7%
Amount of item 8 over
$650,000,000 at 1.7%

Subtotal

X

.56
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10. Less: Total employment ta
credits (calculated in accordance with
Regulation No. 51105.0008,
completed worksheet attached hereto)

11. Less: Travelink tax credits
(calculated in accordance with
Department offransportationTravelink

tax credit reporting requirements,
completed worksheet attached hereto)

12. Total annual franchise tax liability
(subtract items 10 antll from item 9) $

13. Less: Estimated tax payments
a. June 1 payment $__
b. September 1 payment____

c. December 1 payment

d. Total estimated tax payments (add
items 13a, 13b and 13c)

14. March 1 final tax payment (subtract
item 13d from item 12)

15. Additional tax due to underpayment
of estimated franchise tax or installment
(if applicable)

16. Penalty for late payment of final
franchise tax (if applicable)

17. Total final tax payment (add items
14, 15 and 16) $

I, the undersignedfticer, hereby certify that this

DELAWARE HARNESS RACING
COMMISSION

Statutory Authority: 3 Delaware Code,
Section 10027 (®el.C.10027)

BEFORE THE DEIAWARE HARNESS RACING
COMMISSION
IN RE: PROPOSED RULES AND REGWITIONS
ORDER

Pursuant to 29 Del.C. section 1@, the Delaware
Harness Racing Commission (“Commission”) hereby
issues this Order promulgating the proposed amendment
to the Commissios Rules. Following notice and a public
hearing held on August 22, 1997 on the proposed Rules,
the Commission makes the following findings and
conclusions:

SUMMARY OF EVIDENCE AND INFORNATION
SUBMITTED

1. The Commission posted public notice of the
proposed rule revisions in the Register of Regulations
and in the News-journal and Delaware State News. The
Commission received no written comments from the
public concerning the proposed regulations. The
Commission conducted a public hearing on the proposed
Rules on August 22, 1997. The following comments were
received at that public hearing.

2. Mr. Salvatore DiMario who is the executive
director of DSOA presented comments to the proposed
rules. M. DiMario objected to proposed amendment #2,

report, including any accompanying schedules andth_e amendment to chapter Ill, rule 11.H.2 to a_dd horses
statements, has been prepared in conformance with thwith high blood gas test to the Stewartist. M. DiMario
appropriate instructions and is true and correct to the besgelieved this proposed amendment would add unnecessary

of my knowledge and belief.

Date Signature of President, Title

Treasurer or Other
Proper Officer

Print Name

Print Address

Phore No.

language to the rule and would be redundant.

Mr. DiMario objected to proposed amendment #5,
the amendment to chapter VI, rule 11.B.5 regarding
bonuses. M DiMario stated that this rule should be
clearly advertised if adopted.

Mr. DiMario objected to proposed amendment #9 to
amend chapter VII, rule VI.M.14 for whipping violations.
Mr. DiMario took exception to the proposed rule which
would require mandatory fines and suspensions for all
whipping violations.

Mr. DiMario objected to proposed amendment #15
to amend chapter X, rule 1l1l.C.1 on the belief that this
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new rule would allow the Commission investigator to other proposed amendments. The Commission finds that
summarily suspend licensees. those proposed rules are necessary to comply with the
Mr. DiMario objected to proposed amendment #17 statutory authority of the Commission under 3 Del. C.
to amend chapter X, rule 11.1.2 to increase the appeathapter 100 and for the effective enforcement of that
bond to $250. Mr. DiMario believed the Commission chapter. The proposed rules in proposed amendments #1-
should waive the appeal bond for persons who are indigent3, 11-14, and 16 are adopted as proposed.
Mr. DiMario, objected to proposed amendment #18
to amend chapter VI, rule I11.C.3 to define a blood gas 8. As to proposed amendment #9, the Commission
level. Mr. DiMario stated that other states have chosemproposed to amend chapter VII, rule VI.M.14. This
not to test for blood gas levels since the testing is tooamendment would specify the basis for whipping
unreliable. violations and impose mandatory penalties. The
Commission agrees with the public comments that the
3. Mr. George Dalphon objected to proposed imposition of mandatory fines and suspensions is ill-
amendment #16 to amend chapter VIII, rule 1V to allow advised. The judges have discretion over all other driving
for the taking of split samples. Mr. Dalphon stated thatoffenses and should have the same discretion for whipping
this rule was not workable without an area where horse®ffenses. Therefore, the Commission will delete the
could be quarantined, and there would also need to be aecond paragraph of the proposed rule which mandated
supply of buckets and water. minimum penalties.
Mr. Dalphon objected to proposed amendment #17
to amend chapter X, rule 11. 1. 2 as too much of an 9. Asto proposed amendment #10, the Commission
increase in the appeal bond. Mr. Dalphon objected to anyproposed to amend chapter VII, rule VI.M.18. This
rule that would give the Commission investigator the amendment would require mandatory inspections of each
power to summarily suspend licensees. horse after each race for evidence of excessive whipping.
The Commission finds that the word “shall” in this rule
4. Ms. Elizabeth Harris stated that she is a horseshould be changed to “may” to provide for some
breeder and member of the First State Horsemen’'discretion in inspections.
organization. Ms. Harris opposed proposed amendment
#9 to chapter VII, rule VI.M.14 because it provided 10. As to proposed amendment #15, the Commission
mandatory penalties for whipping violations. Ms. Harris proposed to amend chapter X, rule IIl.C.1. This
objected to proposed amendment #17 to increase thamendment would allow the Commission’s investigator
appeal bond to $250. Ms. Harris also opposed the bloodo issue subpoenas for the attendance of witnesses and
gas amendment to chapter VII.C.3(c) unless the testinghe production of books, records, papers, and
was fairly administered. correspondence, and documents. The public comments
that opposed this rule were on the mistaken belief that
5. Mr. Russ McKinnon stated that he is a director the amendment would allow the Commission investigator
of the First State Horsemen’s organization. Mr. to summarily suspend licensees. The rule would not have
McKinnon agreed with the proposed blood gas amendmenany effect on the current summary suspension procedure
but believed there should be a quarantine procedure. Miin place under the Rules. The Commission finds this
McKinnon also opposed the proposed increase in theamendment should be enacted in its proposed form.
appeal bond.

11. Asto proposed amendment #17, the Commission
FINDINGS OF FACT proposed to amend chapter X, rule II.1.2. This amendment
would raise the appeal bond from $100 to $250. The
6. The public was given notice and an opportunity Commission did receive some comments opposing this
to provide the Commission with comments inwriting and rule. The Commission finds that the proposed rule should
by oral testimony on the proposed amendments to thée enacted in its proposed form. The Commission finds
Commission’s Rules. The oral testimony received isthat the increased purse levels have led to a number of
described in paragraphs 2-5. frivolous appeals. The proposed appeal bond is the same
bond used by the Thoroughbred Racing Commission. The
7. The Commission has considered the commentsCommission notes that the appeal bond has not been
elicited from the public in the final draft of the rules.
The Commission received comments concerning
proposed amendments #9, 10, 15, 17, and 18. The
Commission received no comments or opposition to the
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raised in at least nine years. The Commission will adoptsecurity of the conduct of harness racing in the State of
this proposed amendment in its proposed form. Delaware.

12. Asto proposed amendment #18, the Commission  17. The Commission, therefore, adopts the following
proposed to amend chapter VIII, rule I11.C.3(c). This rule amendments pursuant to 3 Del. C. section 10027 and
amendment would add language to the existing definition29 Del. C. section 10113:
of “prohibited substance.” The proposed amendment
specifies the illegal carbon dioxide level for horsesracing ~ Amendment to chapter |, paragraph 34.
with and without furosemide. The Commission received Amendment to chapter lll, rule 11.H.2.
comments opposing the use of blood gas testing unless a Amendment to chapter IV, rule 11.A.2.
fair procedure was employed. The Commission finds the =~ Amendment to chapter V, rule II.C.
existing rule is necessary but will, in response to the = Amendment to chapter VI, rule I1.B.5.
public comments, will add the following phrase to the Amendment to chapter VI, rule I11.B.7.
end of the proposed rule: Amendment to chapter VI, rule I11.B.7.

Amendment to chapter VI, rule IV.D.23.

“provided that a licensee has the right, pursuant to ~ Amendment to chapter Il, rule VII.1.
procedures to be established by the Commission, to Amendment to chapter Ill, rule I.A.
attempt to prove that a horse has a naturally high carbon Amendment to chapter Ill, section XIV.
dioxide level in excess of the above-mentioned levels.” Amendment to chapter V, rule Ill.A.

Amendment to chapter X, rule IlI.C.I.
13. For proposed amendments #9, #10, and #18, the Amendment to chapter VIII, rule IV.C.
Commission finds that substantive amendments are Amendment to chapter X, rule 1l-1-2.
necessary to these rules. The Commission is required
pursuant to 29 Del. C. section 10118(c) to consider thes&he Commission has considered the comments and
three amended rules as a revised proposal and wilkuggestions made by the witnesses at the public hearing.
republish notice of these rules. The other proposed rules

are adopted as proposed. 18. These rules replace in their entirety the former
version of the Rules of the Delaware State Harness
CONCLUSIONS Racing Commission Rules and Regulations and any

subsequent amendments.
14. The proposed rules were promulgated by the
Commission in accord with its statutory duties and 19. The effective date of this Order shall be ten (10)
authority as set forth in 3 Del.C. section 10027. days from the publication of this order in the Register of
Regulations on November 1, 1997.
15. The Commission deems these rules as amended
necessary for the effective enforcement of 3 Del. C. 20. The Commission will publish notice of the
chapter 100 and for the full and efficient performance of proposed amendments to the following rules:
its duties thereunder.
Amendment to chapter VII, rule VI.M.14
16. The Commission concludes that the adoption of = Amendment to chapter VII, rule VI.M.18
the proposed rules without amendments as set forth above, Amendment to chapter VIII, rule 111.C.3(c)
would be in the best interests of the citizens of the State
of Delaware and necessary to insure the integrity and Attached hereto and incorporated herein is the
amended Rules and Regulations marked as Exhibit A and
executed simultaneously by this Commission this 7th day
of October, 1997.

Anthony, G. Flynn, Chairman

H. Terry Johnson, Commission
Beth Steele, Commissioner

Mary Ann Lambertson Commissioner

Dated: October 7, 1997
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subsection “3” to establish requirements for persons to be
THOSE RULE AMENDMENTS ADOPTED BY THE listed as trainers of record. The new subsection also provides
COMMISSION EOLLOW that all trainers are equally liable for rule violations.

13. Amendment to Chapter X, Rule IlI-C-1 by adding
language to allow the Commission investigator to summarily

1. Amendment to Chapter I, paragraph 34 by clarifying suspend a licensee in cases of immediate danger to the public
the definition of a “maiden” horse. health, safety, of welfare.

2. Amendment to Chapter lll, Rule 11-H-2 by expanding 14. Amendmentto Chapter VIII, Rule IV by adding a new
the class of horses eligible to be placed on the Steward’s lissubsection C which would allow for the taking of a secondary
This amendment would allow the State Steward to placeor split samples from horses for testing. The proposed rule
horses with positive tests for high blood gas on the list ofwould allow an owner or trainer to have a secondary sample
horses unfit to race. tested for illegal substances after the primary sample has

revealed a positive test.

3. Amendment to Chapter IV, Rule 1I-A-2 by adding
language requiring the licensee conducting a meet to obtain  15. Amendment to Chapter X, Rule II-I-2 by deleting the
medical insurance equal to the amount of the average dailgxisting section and adding a new subsection. The new
purse account. subsection would change the amount of the appeal bond from

$100 to $250. This proposed increase is consistent with the
4. Amendment to Chapter V, Rule 1I-C by adding appeal bond currently used by the Thoroughbred Racing
language which provides that clarifies that a lease of a hors€ommission.
for an indefinite term is terminable at the will of either party.

5. Amendment to Chapter VI, Rule 1I-B-5 by adding a 1. AMEND Chapter |, paragraph 34, by adding the following
new provision to allow for calculation of the present value of at the end of the paragraph:
a bonus to determine a horse’s earnings.
34. “Maiden”is a stallion, mare or gelding that has never won
6. Amendment to Chapter VI, Rule 11I-B-7 by reducing a heat or race at the gait at which it is entered to start and for
the time from 45 to 30 days on the time during which a marewhich a purse is offeredprovided, however, that other
which has been bred can be declared in a claiming race.  provisions of these Rules notwithstanding, races and/or purse
money awarded to a horse after the ‘Official Sign’ has been
7. Amendment to Chapter VI, Rule Ill-b-7 by clarifying posted shall be considered winning performance and effect
the procedure for voiding the claim of a mare that is found tostatus as a maiden, and in such cases a horse placed first by
be pregnant. virtue of disqualification shall acquire a win race record only
if such horse’s actual time can be determined by photo finish
8. Amendment to Chapter VI, Rule IV-D-23 by adding a or_electronic timing in accordance with the provisions of
sentence to establish a procedure for selection of horses i@hapter VII, Rule IIl.A. of these Rules.
a final heat when the entered horses are unable to finish due
to an accident. 2. AMEND Chapter Ill, Rule Il.H.2., by inserting, following
the phrase “to qualify for races at the meeting” and before the
9. Amendmentto Chapter Il, Rule VlIto allow the new  phrase “or otherwise unfit to race”, the phrase “scratched as
created Commission investigator to issue subpoenas foa result of a high blood gas test”.
attendance of witnesses or production of documents.

_ H. Steward’s List
10. Amendment to Chapter Ill, Rule I-A by adding the 1. The judges shall maintain a Steward’s List of the
position of Commission investigator as a racing official horses which are ineligible to be entered in a race.

under the Commission’s jurisdiction. 2. A horse that is unfit to race because it is dangerous,
unmanageable or unable to show a performance to qualify for

11. Amendment to Chapter Ill, by adding a new races at the meetirsgratched as a result of a high blood gas
subsection XIV which details the general authority of the newtest, or otherwise unfit to race at the meeting may be placed
Commission investigator position. on the Steward’s List by the Presiding Judge and declarations

and/or entries on the horse shall be refused. The owner or
12. Amendmentto Chapter V, Rule IlI-A by adding a new
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trainer shall be notified of such action and the reason shall b&acilities or purse of any race.

clearly stated. When any horse is placed on the Steward’s 2. In accordance with 810043 of the Act, an
List, the clerk of the course shall make a note on theassociation shall timely provide the Commission with a
eligibility certificate of such horse, showing the date the certificate of liability insurance, in an amount approved by the
horse was put on the Steward’s List the reason and the date @ommission, with premium prepaidThe insurance shall
removal if the horse has been removed. provide a minimum of medical expense coverage equal to the

3. All horses scratched by a veterinarian for either average daily purse account raced for at the previous meeting
lameness or sickness will be put on the Steward’s List andonducted by the association.
may not be removed for seven (7) days from the date of the 3. An association shall maintain in an approved
race from which they were scratched. No entries will bedepository, those amounts deducted from the pari-mutuel
accepted on these horses until the seven-day period hdsmndle for distribution for the purposes specified in the Act
expired. and Commission rules.

4. No Presiding Judge or other official at a fair 4. An association is responsible to ensure that the
meeting shall have the power to remove from the Steward’ssamounts retained from the pari-mutuel handle are distributed
List and accept as an entry any horse which has been placed ancording to the Act and Commission rules and not
a Steward'’s List and not subsequently removed therefrom footherwise.
the reason that he/she is dangerous or an unmanageable horse. 5. An association shall ensure that all purse
Such meetings may refuse declarations and/or entries on anyionies, disbursements and appropriate nomina-tion race
horse that has been placed on the Steward’s List and has notonies are available to make timely distribution in
been removed therefrom. accordance with the Act, Commission rules, association

5. No horse shall be admitted to any racetrackrules and race conditions, and with any contractual
facilities in this jurisdiction without having had a negative arrangements with the horsemen’s association recognized
official test for equine infectious anemia within twelve (12) for purposes related to the allocation of purses, if applicable.
months.

6. The judges may put any horse on the Steward’s List4. AMEND Chapter V, Rule 1I.C., by adding the following
for performance when such horse shows a reversal of form osentence at the end of the rule:
does not race near its own capabilities. Such horse shall
qualify in a time comparable to its known capabilities from C. Lease Agreements
one to three times, at the discretion of the judges, before A horse may be raced under lease provided a
being allowed to start. completed breed registry or other lease form acceptable to

7. Anyhorse putonthe Steward’s List as unmanageablehe Commission is attached to the certificate of registration
or dangerous must qualify in a satisfactory manner for theand on file with the Commission. The lessor and lessee shall
judges at least two times. be licensed as horse owneFor purposes of issuance of

8. The judges may put any horse on the Steward’s Listeligibility certificates and/or transfers of ownership, a lease
for being noncompetitive or unfit to race at the meeting.  for an indefinite term shall be considered terminable at the

9. The judges may place a horse on the Steward’s Liswvill of either party unless extended or reduced to a term
when there exists a question as to the exact identificationcertain by written documentation executed by both lessor and
ownership or management of said horse. lessee.

10. A horse which has been placed on the Steward'’s List
because of questions as to the exact identification o05. AMEND Chapter VI, Rule I1.B.5, by adding at the end of
ownership of said horse, may be removed from the Steward’she rule:

List when, in the opinion of the judges, proof of exact

identification and/or ownership has been established. B. Conditions
11. A horse may not be released from the Steward’s List 1. Conditions may be based only on:
without the permission of the judges. a) horses’ money winnings in a specified number
of previous races or during a specified previous time;
3. AMEND Chapter IV, Rule 1.A.2., by adding the following b) horses’ finishing positions in a specified
at the end of the rule: number of previous races or during a specified period of time;
c) age;
Il. FINANCIAL REQUIREMENTS d) sex;
A. Insurer of the Race Meeting e) number of starts during a specified period of
1. Approval of a race meeting by the Commission time;
does not establish the Commission as the insurer or guarantor f) special qualifications for foreign horses that do

of the safety or physical condition of the association’s not have arepresentative number of starts in the United States
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or Canada; lieu thereof the figure “30".

g) the exclusion of schooling races; or

h) any one or more combinations of the 6. FURTHERAMEND ChapterVI, Rulelll.B.7., by adding
gualifications herein listed. the following at the end of the last sentence of the rule:

2. Conditions shall not be written in such a way that any
horse is deprived of an opportunity to race in a normalB. Prohibitions on Claims
preference cycle. Where the word preference is used in a 1. A person shall not claim directly or indirectly his/
condition, it shall not supersede date preference as providelder own horse or a horse trained or driven by him/her or cause
in the rules. Not more than three also eligible conditions shalsuch horse to be claimed directly or indirectly for his/her
be used in writing the conditions for overnight events. own account.

3. The Commission may, upon application from the 2. A person shall not directly or indirectly offer, or
racing secretary, approve conditions other than those listedirectly or indirectly enter into an agreement, to claim or not
above for special events. to claim or directly or indirectly attempt to prevent another

4. In the event there are conflicting published person from claiming any horse in a claiming race.
conditions and neither one nor the other is withdrawn by the 3. A person shall not have more than one claim on
association, the one more favorable to the declarer shakny one horse in any claiming race.
govern. 4. A person shall not directly or indirectly

5. For the purpose of eligibility, a racing season or conspire to protect a horse from being claimed by arranging
racing year shall be the calendar year. All races based oanother person to lodge claims, a procedure known as
winnings will be programmed Non-Winners of $301 or protection claims.

Winners over $1,001. Additional conditions may be added. 5. No qualified owner or his agent shall claim a
When recording winnings, gross winnings shall be used andorse for another person.
cents shall be disregardeld. the case of a bonus, the present 6. No person shall enter in a claiming race a horse

value of the bonus shall be credited to the horse as earninggyainst which there is a mortgage, bill or sale, or lien of any
for the race or series of races for which it received the bonuskind, unless the written consent of the holder thereof shall be
It shall be the responsibility of the organization offering the filed with the Clerk of the Course of the association
bonus to report the present value of the bonus to the Unitedonducting such claiming race.

States Trotting Association in a timely manner. 7. Any mare which has been bred shall not be
6. Records, time bars shall not be used as a conditiomeclared into a claiming race for at leas88%lays following
of eligibility. the last breeding of the mare, and thereafter such a mare may
7. Horses must be eligible when declarations closeonly be declared into a claiming race after a veterinarian has
subject to the provision that: pronounced the mare not to be in foal. Any mare pronounced
a) Wins and winnings on or after the closing date in foal shall not be declared into a claiming race. Where a
of declarations shall not be considered; mare is claimed out of a claiming race and subsequently
b) Age allowances shall be given according to the proves to be in foal from a breeding which occurred prior to
age of the horse on the date the race is contested. the race from which she was claimed, the claim may be voided

c) Inmixed races, trotting and pacing, a horse mustby the judges at the option of the successful claimant
be eligible under the conditions for the gait at which it is provided the mare is subjected to a pregnancy examination
stated in the declaration the horse will perform. within 18 days of the date of the claiand is found pregnant

8. When conditions refer to previous perfor-mances,as a result of that pregnancy examination. A successful
those performances shall only include those in a purse racglaimant seeking to void the claim must file a petition to void
Each dash or heat shall be considered as a separasaid claim with the judges within 10 days after this pregnancy
performance for the purpose of condition races. examination and shall thereafter be heard by the judges after

9. In overnight events, not more than one trailer shalldue notice of the hearing to the parties concerned.
be permitted, regardless of the size of the track except with
the approval of the Commission. At least eight feet per hors&8. AMEND Chapter VI, Rule IV.D.23., by adding the
must be provided the starters in the front tier. following:

10. The racing secretary may reject the declara-tion to
an overnight event of any horse whose past performanc®. Nominations, Fees and Purses
indicates that it would be below the competitive level of other 23. The number of horses allowed to qualify for the
horses declared to that particular event. final heat of an event conducted in elimination heats shall not

exceed the maximum number permitted to start in
6. AMEND Chapter VI, Rule lll.B.7., by striking the figure accordance with the ruledn any elimination dash where
“45” where it appears in the second line and substituting inthere are horses unable to finish due to an accident and there
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are fewer horses finishing than would normally qualify for the 10. AMEND Chapter I, Rule I.A., by deleting the word “and”
final, the additional horses qualifying for the final shall be where it appears at the end of subparagraph 14, renumbering
drawn by lot from among those unoffending horses notsubparagraph 15 and “16”, and adding a new subparagraph 15
finishing. as follows:

PLEASE NOTE that the Commission is not proposingtol. GENERAL PROVISIONS
adopt certain rule changes adopted by the United States A. Racing Officials
Trotting Association because they pertain either to Officials at a race meeting may include the
membership in the USTA or to the registration of horses,following, as determined by the Commission:

which the Delaware Harness Racing Commission does not 1. State Steward;
regulate. These USTA rule changes which are not proposed 2. board of judges;
for adoption in Delaware include a new Rule 1 84 pertaining 3. racing secretary;
to reciprocity of membership between the USTA and the 4. paddock judge;
Canadian Standardbred Horse Society, a change to Rule 26 5. horse identifier and equipment checker;
8§27 pertaining to Embryo Transfer, a new Rule 26 830 6. clerk of the course;
pertaining to reciprocity of registration of horses, and 7. official starter;
changes to Rule 26 887, 24, 28 and 29 pertaining to DNA 8. official charter;
testing for blood typing of foals for 1998 and thereafter. 9. official timer;
10. photo finish technician;
In addition to the foregoing, the Commission proposes 11. patrol judge;
the following changes to the Delaware Harness Racing 12. program director;
Commission Rules and Regulations: 13. State veterinarian;
14. LASIX veterinarian:-and
9. AMEND Chapter I, Rule VII.1 by inserting the phrase 15. Investigator; and
“the Commission Investigator”, following the phrase “the 15. 16. any other person designated by the

State Steward or judges,” and before the phrase “the presidinGommission.
officer of a Commission proceeding”.
11. AMEND Chapter Il by renumbering Section XIV as
VIl. SUBPOENAS “XV” and adding a new Section XIV as follows:
1. A member of the Commission, the Director of
Poultry and Animal Health, the State Steward or judties, “XIV. INVESTIGATOR
Commission _Investigator, the presiding officer of a General Authority
Commission proceeding or other person authorized to  The Commission may appoint an investigator to assist
perform duties under the Act may require by subpoena the¢he State Steward and judges, and the Commission, in the
attendance of witnesses and the reproduction of booksenforcement of these Rules.
papers and documents. Subpoenas as authorized by such Subject to the approval of the Commission, and under the
persons shall be issued in blank under the hand of angirection of the State Steward, the Investigator may be
Commissioner and over the seal of the Commission to anylelegated one or more of the following responsibilities:
party. 1. Supervising the licensing function of the
2. A member of the Commission, the Director of Commission, including performing background checks and
Poultry and Animal Health, a presiding officer of a fingerprinting applicants for licensure, and facilitating the
Commission proceeding or other person authorized by the&Commission’s participation in a uniform, multi-jurisdictional,
Commission may administer an oath or affirmation to areciprocal licensing scheme;
witness appearing before the Commission or a person 2. Consulting with track security and with law
authorized by the Commission. enforcement agencies both within and outside of Delaware;
3. Ifany personrefusesto obey any subpoenarequiring 3. Supervising the human and equine drug-testing
the person to appear, to testify, or to produce any booksprograms provided for in these Rules;
papers and documents, the Commission may apply to the 4. Conducting vehicle and stall searches;
Superior Court of the county in which the Commission is 5. Intelligence gathering and dissemination;
sitting, and, thereupon, the Court shall issue its subpoena 6. Responding to patron complaints regarding the
requiring the person to appear and to testify, or to produce thategrity of racing; and
books, papers and documents. 7. Where appropriate, presenting complaints to the
Commission for disposition, including complaints seeking
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disciplinary action against licensees of the Commission.” adequate insurance coverage, payroll, horsemen’s bookkeeper,

etc.;
XM XV.  ANY OTHER PERSON DESIGNATED BY b) The identity of the person responsible for
THE COMMISSION communicating, or who in fact does communicate, with the

racing secretary’s office, stall manager, association and track
The Commission may create additional racing official management, owners, etc. regarding racing schedules and

positions, as needed. Persons selected for these positiongher matters pertaining to the entry, shipping and racing of
shall be considered racing officials and shall be subject to th¢he horse;
general eligibility requirements outlined in Section | of this c) The identity of the person responsible for the
chapter. principal conditioning of the horse;

d) The identity of the person responsible for race

12. AMEND Chapter V, Rule llIA., by adding a new day preparation including, but not limited to, accompanying

subsection as follows: the horse to the paddock or ship-in barn, selection of
equipment, authority to warm up the horse before the public,
lll. TRAINERS discussion with the driver of race strategy, etc.; and
A. Eligibility e) The identity of the person who communicates

1. A person shall not train horses, or be on behalf of the owner with the Steward, judges and other
programmed as trainer of record at extended meetingsCommission personnel regarding the horse, including
without first having obtained a trainer license valid for the regarding any questions concerning the location or condition
current year by meeting the standards for trainers, as lai@f the horse, racing or medication violations, etc.
down by the United State Trotting Association, and being
licensed by the Commission. The “trainer of record” shall be13. AMEND Chapter X, Rule lll.C.1., by inserting the phrase
any individual who receives compensation for training the“the Commission Investigator,” following the phrase “the
horse. The holder of a driver’s license issued by the UnitedState Steward or judges,” and before the phrase “the presiding
States Trotting Association is entitled to all privileges of a officer of a Commission proceeding”.
trainer and is subject to all rules respecting trainers.

2. Valid categories of licenses are: C. Summary Suspension
a) “A,” a full license valid for all meetings and 1. If the State Steward or judges determine that a
permitting operation of a public stable.; and licensee’s actions, other than those of a licensed association,

b) “L,”alicense restricted to the training of horses constitute an immediate danger to the public health, safety or
while owned by the holder and/or his or her immediate familywelfare, the State Steward or judgdse Commission

at all race meetings. Investigator, may summarily suspend the license pending a
“3. If_ more than one person receives any form of hearing.
compensation, directly or indirectly, for training the horse, 2. A licensee whose license has been summarily

then the principal trainer or trainers must be listed as “traineisuspended is entitled to a hearing on the summary suspension
of record”. It shall be a violation for the principal trainer or not later than the third racing day after the license was
trainers of a horse not to be listed as “trainer or record”, andsummarily suspended. The licensee may waive his/her right
if such unlisted principal trainer or trainers are licensees ofto a hearing on the summary suspension within the three-day
the Commission, then he, she or they shall be subject to a finkmit.
and/or suspension for such violation. In addition, it shall be 3. The State Steward or judges shall conduct a hearing
a violation for a person who is not the principal trainer of theon a summary suspension in the same manner as other
horse to be listed as “trainer of record”, and such person shadisciplinary hearings. Ata hearing on a summary suspension,
be subject to a fine and/or suspension for such violationthe sole issue is whether the licensee’s license should remain
Principal trainers and programmed trainers shall be equallysuspended pending a final disciplinary hearing and ruling.
liable for all rule violations. For purposes of this rule, the
Steward and judges shall use the following criteria in14. AMEND Chapter VIIl, Rule IV by adding a new
determining the identity of the principal trainer or trainers of subsection to read as follows.
a horse:

a) The identity of the person who is responsible ¢ prgocedure for Taking Specimens
for tr_]e_busmess d.eC|S|ons regarding the_ horse, including, but (1) Horses from which specimens are to be drawn shall
not limited 0. business arrangements with and any payl MeNt§e taken to the detention area at the prescribed time and

to or from owners or other trainers, licensed or OtherW'S‘e’remain there until released by the Commission veterinarian.

veterinarians, fe_eq compamfas. hiring gnd fiing  of Only the owner, trainer, groom, or hotwalker of horses to be
employees, obtaining workers’ compensation or proof of
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tested shall be admitted to the detention area withoutustody of the Commission veterinarian at the detention area
permission of the Commission veterinarian. and urine samples shall be frozen and blood samples
(2) Stable equipment other than equipment necessaryefrigerated in a locked refrigerator/freezer.
for washing and cooling out a horse shall be prohibited in the (e) The Commission veterinarian shall take every
detention area. precaution to ensure that neither the Commission chemist
(a) Buckets and water shall be furnished by the nor any member of the laboratory staff shall know the identity
Commission veterinarian. of the horse from which a specimen was taken prior to the
(b) If abody brace is to be used, it shall be suppliedcompletion of all testing.
by the responsible trainer and administered only with the (f) When the Commission chemist has reported
permission and in the presence of the Commissionthat the “primary” sample delivered contains no prohibited
veterinarian. drug, the “secondary” sample shall be properly disposed.
(c) A licensed veterinarian shall attend a horse in (g) If after a horse remains a reasonable time in the
the detention area only in the presence of the Commissioetention area and a specimen can not be taken from the
veterinarian. horse, the Commission veterinarian may permit the horse to
(3) One of the following persons shall be present andbe returned to its barn and usual surroundings for the taking of
witness the taking of the specimen from a horse and so signifg _specimen under the supervision of the Commission
in writing: veterinarian.
(a) The owner; (h) If one hundred (100) milliliters (ml.) or less of
(b) The responsible trainer who, in the case of aurine is obtained, it will not be split, but will be considered the
claimed horse, shall be the person in whose name the horserimary” sample and will be tested as other “primary”
raced; or samples.
(c) A stable representative designated by such (i) Two (2) blood samples shall be collected in
owner or trainer. twenty (20) milliliters vacutainers, one for the “primary” and
(4) (a) All urine containers shall be supplied by the one for the “secondary” sample.
Commission laboratory and shall be sealed with the (1) Inthe event of an initial finding of a prohibited
laboratory security seal which shall not be broken, except irdrug _or _in violation of these Rules & Regulations, the
the presence of the withess as provided by subsection (3) @ommission chemist shall notify the Commission, both
this section. orally and in writing, and an oral or written notice shall be
(b) Blood vacutainers will also be supplied by the issued by the Commission to the owner and trainer or other
Commission laboratory in sealed packages as received fromesponsible person no more than twenty-four (24) hours after
the manufacturer. the receipt of the initial finding, unless extenuating
(5) Samples taken from a horse, by the Commissioncircumstances require a longer period, in which case the
veterinarian or his assistant at the detention barn, shall b€ommission shall provide notice as soon as possible in order
collected and in double containers and designated as thi® allow for testing of the “secondary” sample.
“primary” and “secondary” samples. 1. If testing of the “secondary” sample is
(a) These samples shall be sealed with tamper-desired, the owner, trainer, or other responsible person shall
proof tape and bear a portion of the multiple part so notify the Commission in writing within 48 hours after
“identification tag” that has identical printed numbers only. notification of the initial positive test or within a reasonable
The other portion of the tag bearing the same printedperiod of time established by the Commission after
identification number shall be detached in the presence of theonsultation with the Commission chemist. The reasonable

witness. period is to be calculated to insure the integrity of the sample
(b) The Commission veterinarian shall: and the preservation of the alleged illegal substance.
1. Identify the horse from which the 2. Testing of the “secondary” samples shall
specimen was taken. be performed at a referee laboratory selected by
2. Document the race and day, verified by the representatives of the owner, trainer, or other responsible
witness; and person from a list of not less than two (2) laboratories
3. Place the detached portions of the approved by the Commission.
identification tags in a sealed envelope for delivery only to (k) The Commission shall bear the responsibility
the stewards. of preparing and shipping the sample, and the cost of

(c) After both portions of samples have been preparation, shipping, and testing at the referee laboratory
identified in accordance with this section, the “primary” shall be assumed by the person requesting the testing,

sample shall be delivered to the official chemist designatedvhether it be the owner, trainer, or other person charged.
by the Commission. 1. A Commission representative and the
(d) The “secondary” sample shall remain in the owner, trainer, or other responsible person or a
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representative of the persons notified under these Rules arabpeal. Unless the Commission determines the appeal to be

Regulations may be present at the time of the openingmeritorious, either by reversing the decision of the State
repackaging, and testing of the “secondary” sample to ensur&teward or judges or by reducing the penalty imposed, the

its identity and that the testing is satisfactorily performed. appeal deposit shall not be repaid to the appellant. In no event
2. The referee laboratory shall be informed shall the advance payment of the court reporter's fee be
of the initial findings of the Commission chemist prior to refunded.
making the test. 3. Anappeal mustbe in writing on a form prescribed by
3. If the finding of the referee laboratory is the Commission. The appeal must include:
proven to be of sufficient reliability and does not confirm the a) the name, address, telephone number and
finding of the initial test performed by the Commission signature of the person making the appeal; and
chemist and in the absence of other independent proof of the b) a statement of the basis for the appeal.
administration of a prohibited drug of the horse in question, 4. On natification by the Commission that an appeal
it shall be concluded that there is insubstantial evidence upohas been filed, the State Steward or judges shall forward to the
which to charge anyone with a violation. Commission the record of the proceeding on which the
() The Commission veterinarian shall be appeal is based.
responsible for safeguarding all specimens while in his 5. If a person against whom a fine has been assessed
possession and shall cause the specimens to be delivered ottignely files an appeal of the ruling that assesses the fine, the
to the Commission chemist as soon as possible after sealingerson need not immediately pay the fine in accordance with
in a manner so as not to reveal the identity of a horse fronmthese rules.
which the sample was taken. 6. A notice of appeal filed with the Commission
(m) If an Act of God, power failure, accident, strike or pursuant to these rules may be accompanied by a request for
other action beyond the control of the Commission occursa stay pending a final decision by the Commission. In his
the results of the primary official test shall be accepted agliscretion the State Steward may approve such stay requests
prima facie evidence. unless he determines that granting the stay would be adverse
to the best interests of racing or inimical to the integrity of
15. AMEND Chapter X, Rule II-I-2 by deleting the existing the sport. If the State Steward denies a stay request, the
section and substituting a new section to provide as followsappellant may submit a written request to the Commission, in
which case the Chairman of the Commission in his discretion
. Appeals may grant or deny the request.

1. A person aggrieved by a ruling of the State Steward
or judges may appeal to the Commission except as provided
in subdivision 6 of this subsection. A person who fails to file
an appeal by the deadline and in the form required by this

An appeal under this section must be filed with the

State Steward not later than 48 hours after the ruling. The

appeal must be accompanied by a deposit in the amount of
$250, together with a check or money order payable to a court

reporter designated by the Commission in the amount
charged for the reporter’s attendance at and recording and
transcribing of the hearing before the Commission on the
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Commissions rules to ensure accuracy in testing of horse.

DELAWARE THOROUGHBRED The proposed rule will allow horsemen to verify or

RACING COMMISSION challenge the accuracy of a test result from the

o Commission laboratgr The Commission finds that the
Statutory Authority: 3 Delaware Code proposed rule is necessary to comply with the statutory

Section 10103, 10128(m)(1) authority of the Commission under 3 Del.C. section
(3Del.C.10103, 10128(m)(1) 10103 to regulate the conduct of participants in
thoroughbred racing and for the effective enforcement
of 3 Del.Code chapter 101.

BEFORE THE DEIAWARE THOROUGHBRED
RACING COMMISSION
IN RE: PROPOSED RULES AND REGWITIONS
ORDER

CONCLUSIONS

5. The proposed Rule 15.10 was promulgated by the
Commission in accord with its statutory duties and

P t to 29 Del.C. tion M®, the Del . . .
ursuant to © secton e velaware authority as set forth in 3 Del.C. section 10103.

Thoroughbred Racing Commission (“Commission”)
hereby issues this Order promulgating the proposed
amendment of Rule 15.10 of the Commiss®oRules.
Following notice and a public hearing held on August 27,
1997, the Commission makes the following findings and
conclusions:

6. The Commission deems this rule amendment
necessary for the effective enforcement of 3 Del.C.
chapter 101 and for the full and efficient performance of
its duties thereunde

7. The Commission concludes that the adoption of
the proposed Rule 15.10 would be in the best interests
of the citizens of the State of Delaware and necessary to
insure the integrity and security of the conduct of
thoroughbred racing in the State of Delaware.

SUMMARY OF EVIDENCE AND INFORNMATION
SUBMITTED

1. The Commission posted public notice of the
proposed revision to Rule 15.10 in the Register of
Regulations and in the News-Journal and Delaware State
News. The Commission received no written comments
from the public concerning the proposed regulation.

8. The Commission, therefore, adopts these rules
as revised and amended pursuant to 3 Del.C. section
10103 and 29 Del.C. section IIB. The Commission

2. The Commission conducted a public hearing on has c_onS|dered the comments gnd suggestions made by
the witnesses at the public hearing.

the proposed Rule 15.10 on August 27, 1997. The
Commission was informed by the Steward Jack Houghton
that he was in favor of the proposed split sample rule

contained in Rule 15.10. ThepH(frserfmrgpresentztive the former Rule 1.5'10 of the Rules of the Delaware
Roger Legg also approved of the split sample rule in RuleThoroughbred Racing Commission.
15.10. The Commission notes that the proposed draft of
Rule 15.10 was produced with the assistance of th
stewards and the horsemgmroup.

9. This adopted Rule 15.10 shall replace in entirety

e 10. The effective date of this order shall be ten (10)
days from the date of publication of this Order in the
Register of .Regulations on November 1, 1996.
FINDINGS OFFACT 11. Attached hereto and incorporated herein is the
amended Rules and Regulations marked as Exhibit A and
executed simultaneously by this Commission this 23rd
eday of Septemhbe 1997.

3. The public was given notice and an opportunity
to provide the Commission with comments in writing and
by oral testimony on the proposed amendment to Rul
15.10. The evidence received by the Commission is

summarized in paragraph #2. Duncan, Patterson, Commissioner

Deborah Killeen, Commissioner

4. The Commission has considered the comments
elicited from the public in the final draft of the rules.
The proposed Rule 15.10 will allow for the taking of
secondary or split samples from horses for testing by
owners. The rule is consistent with the intent of the
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collected and in double containers and designated as the

THE RULE AMENDMENT ADOPTED BY THE “primary” and “secondary” samples.
COMMISSION FOLLOW (a) These samples shall be sealed with tamper-proof

tape and bear a portion of the multiple part “identification tag”
that has identical printed numbers only. The other portion of

the tag bearing the same printed identification humber shall
be detached in the presence of the witness.
(b) The Commission veterinarian shall:
1. ldentify the horse from which the specimen

15.10Procedure for Taking Specimens:
tieensee’s—Veterinatian—with—the—approval—of- the
Stewards—shall—prescribe—the—procedures—fer—taking
I ' was taken.

2. Document the race and day., verified by the
witness:; and
3. Place the detached portions of the
identification tags in a sealed envelope for delivery only to
the stewards.
(c) After both portions of samples have been

(1) Horses from which specimens are to be drawn shaifdem'f'ed in_accordance with this section, the “primary

- . - sample shall be delivered to the official chemist designated
be taken to the detention area at the prescribed time anﬁ‘%l. ;
) : . .— . Py the Commission.
remain there until released by the Commission veterinarian. " N .
. (d) The “secondary” sample shall remain in the
Only the owner, trainer, groom, or hotwalker of horses to be

tested shall be admitted to the detention area withoucusmdy of the Commission veterinarian at the detention area

T — o and urine samples shall be frozen and blood samples
permission of the Commission veterinarian.

(2) Stable equipment other than equipment necessarrefrI (:)rated in_a locked refrigerator/freezer.

. - e The Commission veterinarian shall take every
for washing and cooling out a horse shall be prohibited in the . - . ?
detention area. precaution to ensure that neither the Commission chemist

. nor any member of the laboratory staff shall know the identity
(a) Buckets and water shall be furnished by the . . "
iy e of the horse from which a specimen was taken prior to the
Commission veterinarian.

. . . Icompletion of all testing.
(b) Ifa .bOdV br_ace is to be us_e_d. it shall be su_pplle (f) When the Commission chemist has reported that the
by the responsible trainer and administered only with the,

T . - rimary” sample delivered contains no prohibited drug, the
permission and in the presence of the Commlssmn,‘p—y—p—p—g, "

T secondary” sample shall be properly disposed.
veterinarian.

. . . (g) If after a horse remains a reasonable time in the
(c) Alicensed veterinarian shall attend a horse in the . -
. - .. __detention area and a specimen can not be taken from the
detention area only in the presence of the Commissior

o orse, the Commission veterinarian may permit the horse to
veterinarian.

(3) One of the following persons shall be present an Ibe returned to its barn and usual surroundings for the taking of

. ; X .~ .-a specimen under the supervision of the Commission

witness the taking of the specimen from a horse and so SIgNITY  erinarian

WL; The owner: (h) If one hundred (100) milliliters (ml.) or less of urine
{a) The gwner; is obtained, it will not be split, but will be considered the

(b) The responsible trainer who, in the case of a, . " - L N
. . primary” sample and will be tested as other “primary
claimed horse, shall be the person in whose name the horsg

raced; or samples.
(c) A stable representative designated by such (i) Two (2) blood samples shall be collected in twenty
owner or trainer (20) milliliters vacutainers, one for the “primary” and one for

. . . the “secondary” sample.
ﬂ). @ All_urine containers shall be supplied bv the (j)_In the event of an initial finding of a prohibited drug
Commission laboratory and shall be sealed with the

laboratory security seal which shall not be broken, except e Vioiation ol ese Kules & Reguiations. e LOmmMmIs violation of these Rules & Regulations, the Commission

- 5 " chemist shall notify the Commission, both orally and in
the presence of the witness as provided by subsection (3) of .- . . ;
this section. writing, and an oral or written notice shall be issued by the

. . . Commission to the owner and trainer or other responsible
(b) Blood vacutainers will also be supplied by the .
L . X erson no more than twenty-four (24) hours after the receipt
Commission laboratory in sealed packages as received from . — X X
of the initial finding, unless extenuating circumstances
the manufacturer. - - » n .
e .. require a longer period, in which case the Commission shall
(5) Samples taken from a horse, by the Commissio

veterinarian or his assistant at the detention barn, shall bg—p—rowde notice as soon as possible in orderto allow for testing

of the “secondary” sample.

AMENDMENT OF RULE 15.10 OF RULES AND
REGULATIONS FOR DELAWARE STATE
THOROUGHBRED RACING COMMISSION

15.10 Procedure for Taking Specimens
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1. If testing of the “secondary” sample is desired,

the owner, trainer, or other responsible person shall so notify DEPARTMEN T OF EDUCATION
the Commission in writing within 48 hours after notification Statutory Authority: 14 Delaware Code
of the initial positive test or within a reasonable period of Section 2901(a) (1®el.C. 2901(a))

time established by the Commission after consultation with
the Commission chemist. The reasonable DeriOd is to be BEFORE THE SATE BOARD OF EDUQTION

calculated to insure the integrity of the sample and the OF THE STATE OF DELAWARE
preservation of the alleged illegal substance. REGULATORY IMPLEMENTING ORDER

2. Testing of the “secondary” samples shall be  AMENDMENT TO REGULATIONS ON SCHOOL
performed at a referee laboratory selected by representatives POLICE RELATIONS

of the owner, trainer, or other responsible person from a list

of not less than two (2) laboratories approved by the|_ SUMMARY OF THE EVIDENCE AND INFORMTION

Commission. SUBMITTED
(k) The Commission shall bear the responsibility of

preparing and shipping the sample. and the cost of  House Bill 322 was signed into law in July 1997,
preparation, shipping. and testing at the referee laboratoryep|acing 14 Del. C., Sectiori#2, (also known as House
shall be assumed by the person requesting the testingjj| 85) with a new Section H2 entitled, “Reporting
whether it be the owner, trainer, or other person charged. school Crimes” and also adding another Section 4122
- 1A Commission representative and the owner, entitied, “Parents Failure to Attend School Conference
trainer, or other responsible person or a representative of thgith Superintendent; Subpoena to Compel Attendance”.
present at the time of the opening, repackaging. and testing G, the Handbook for K-12 Educationhat addressed
the “secondary” sample to ensure its identity and that theschool Police Relations and related discipline issues.
testing is satisfactorily performed.
2. The referee laboratory shall be informed of the  The new language in the Code provides authority to
initial findings of the Commission chemist prior to making |gcal school superintendents to issue subpoenas to
the test. compel the attendance of parents, custodians, or guardians

3. If the finding of the referee laboratory is proven of stydents at school parent conferences and restructures
to be of sufficient reliability and does not confirm the finding the present school crime reporting statuteiolent

in_the absence of other independent proof of theadded to the list of crimes which must be reportEiine
administration of a prohibited drug of the horse in question,jimits for reporting are specified. The bill clarifies that

which to charge anyone with a violation. ~ for filing criminal charges when a school employee is
(I_The Commission veterinarian shall be responsiblethe victim, unless the police agree to file the charges.

for safeguarding all specimens while in_his possession angrincipals are required to report to the police crimes
shall cause the specimens to be delivered only to th@ommitted by children under the age of 9 only if they are
Commission chemist as soon as possible after sealing, in @plent felonies or weapon or drug offenses. The types
manner so as not to reveal the identity of a horse from whichyt gjternative services and suspension required are also
the sample was taken. clarified. This law places emphasis on the rights of a
(m) If an Act of God. power failure, accident, strike or yictim, including a juvenile victirs parents’ right to be
other action beyond the control of the Commission occursnotified when their child is a victim and when an offender
the results of the primary official test shall be accepted aseturns to school. Notice of the proposed amendment
prima facie evidence. was published in the News Journal and Delaware State
News on August 28, 1997 in the form attached hereto as
Exhibit A. The notice invited written comments and none
were received.

[I. FINDINGS OFFACT

The Secretary finds that in order to meet the
requirements of the new law and to bring clear focus to
the intent of House Bill 322 the amendments to the
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existing regulations are required. The amended regulation
mandates the development of a local district
Memorandum of Agregment between t_he.d|str|cF gnd theHandbook for K-12 Education
police department which serves the district, training for

all _a_dm|_n|strators involved in the d|SC|pI|nary Process, o 5icc|PLINE

notification to all school employees as to their duties in
reporting school crime, and how and what crimes the
district superintendent must report.

“EXHIBIT B”

T+ DBISCIPHNEPOWERSANBRESPONSIBIHHES
OFSUPERINTENBENTS

[ll. DECISION TO AMEND THE REGULATIONS
instance-where-a-school-employeetreporisto-the-superinten-

For the foregoing reasons, the Secretary concludes

. . i i i i i y
that the proposed amendment is necessary to bring thgsﬂ 5]53 £ Frie44) A 9 EI 'Int?\?
regulation into compliance with the changes in the ; his desi : e i o 'I'ntity

Delaware Code. Therefore, pursuantto 14 Del. C., Section
121, the attached amendment hereto referred to as Exhibii.. .

B is hereby adopted. Pursuant to the provisions of 14 narg PPFoT ' . dﬁ;‘g
Delaware Code, Section 121(e), the amendment herebg ; I 9 |_5||e E;IEEI’ S Et". file SIHE“ alaal'spdesig-
adopted shall be in effect for a period of five years from . ' S . State
the effective date of this order as set forth in Section V. e ; O the
below. De sa_t nent-of-Public-inst © EE'E.“' Fhe s_lallgatlsns of atory
superintendent as set forth-ifr-this-subsection-are-mangd

IV. TEXT AND CITATION and-are-not diseretionary

€. Studentpossession—of-weapens—and-untawful
; HtS: i chool
employee-repotts-to-the-superintendentany-incidentwhere a
pupithas-enhisperson;-or-concealedamonghispessessions,
erplaced-elsewhere-on-the-school-premises—any-eontrolled
V. EFFECTIVE DATE OF ORDER oo

The text of the amendment hereby shall be in the form
attached hereto as Exhibit B” and said regulations shal
be cited in theHandbook for K-12 EducatignSection
[.B.2.a,b,c,dand e.

the Secretary pursuant to 14 Del. C., Section 121, in open

. y . } i y }
session at the State Board’s regularly scheduled meetlng . lg bei Pror I " b incid ) Iir t(r;_e
on October 16, 1997. The effective date of this Order, N Tﬁe
shall be ten (10) days from the date this Order is o g1 . ' f
: : . . superintendentor-his-designee-shaltatso-file-areportof such
published in the Delaware Register of Regulations. ineident with the State-Department of Publie nstrtction- The
IT IS SO ORDERED this 1'6day of October, 1997. '

DEPARTMENT OF EDUCATION

Dr. Iris T. Metts, Secretary of Education

Consented to this 16day of October, 1997.
STATE BOARD OF EDUCATION section {b)-oft¢) of this-section-shait not-be-hetd-eivilly
Dr. James L. Spartz, President

Jean W. Allen, Vice President
Nancy A. Doorey

John W. Jardine, Jr. be—eeﬁsu}ted—te—detefmiﬁe—the—amafmaﬂa{eﬁess—ef—the—et:ar es
Dr. Joseph A. Pika 14 Del-C—414 =

Dennis J. Savage
Dr. Claibourne D. Smith
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3 SCHOOLPOHCERELAIONSPOHEY-AND records
GUIDELINES Evidence of organized gambling Computer/recorded

AlHocat-sehoot-districtsmust-establish-their-ewn-poli- sounds offenses
cies-on—school/police—retations—TFhetoecat-distrietpolicy Offenses involving school Disorderlyconduct/
mustbe-based-on-the-poticies-and-guidetinesincluded in the  property fighting
State-Board-ofEducation-document-Schoot/Petice-Retations-elony theft offenses Offensive touching
Petiey-ant-Guidelinesfor-School-AdministratersAppendix (non-employee)
b—(State Boartd-Approved-October—1988Revised=Juneforgery offenses Terroristic threatening
1993) (non-employee)

2. School/Police Relations Such reports shall be made on the SCR form to be pro-

vided by the DOE and filed with the DOE not later than five
a. Alllocal school districts must establish a policy working days following the incident of student misconduct.
on school/police relations. Each school district shall de-

velop a Memorandum of Agreement (MOA) between the dis- APPENBESD

trict board of education and each police department which

provides police coverage to the district. Each dissr/iOA SCHOOLPOHCERELAIONS

shall be in a form substantially similar to the Model Memo- POHEY-AND-GUHBEHNESFOR-SCHOOLABMINIS-
randum of Agreement Between Board(s) of Education and FRATORS

Law Enforcement Agencies in the State of Delaware

(MMOA) as approved by the Secretary of the Department of Pelaware-State-Board-of-Edueation
Education (Secretary). Section 6 of the MMOA must be Approvet—Iune23,-1993

included in each distrid’'MOA verbatim. Districts shall sub-

mit a signed copy of its current MOA to the Department of FABLEOFCONTENTS

Education (DOE).
RELAHONSHIPS BETWEENLOCAL

b. Each school administrator involved in the stu- SEHOOLEDISTRIETSANDHAYM

dent disciplinary process shall complete DOE approved train- ENFORCEMENT-AGENCIES 1

ing in school/police relations and in student disciplinary mat-

ters in general and, thereaftauch additional training in  tatretuetion 1

those areas as the DOE may from time to time prescribe. State-Board-Regttations e

c. Each school district shall, at the time of hiring MEMORANDUM-OFAGREEMENT 3

and at the beginning of each school year thereafthrise

each school employee (as that term is defined in 14 Del. CArrests 3

Section 412) of his/her duty to report school crimes and Questiehing-orinterrogationbyPetice on

the penalty for failure to so report. SchootPremises 4
Search-and-Seizdres 5

d. The Superintendent of each school district, or Reperting-Erimes{State Board-Regutations)

his/her designee, shall report to the DOE all school crimes$

required to be reported pursuant to 14 Del. C. Secti@@ 41 Filing-ef-Charges
and any subsequent amendment thereto. Such reports sh&lthoet-bBisturbanees
be made on the Student Conduct Report (SCR) form to bé&choolt-Attendance
provided by the DOE and filed with the DOE within the time Sighattres

prescribed by statute.

mgfbfb

RELAHONSHIPS BEPWEENLOCALSEHOOL
e. In addition to those school crimes required to BISTRICTFSANDEAAMENFOREEMENTAGENEHES

be reported pursuant to statute, the Superintendent of each
school district shall report to the DOE the following inci- tatreduetion
dents of student misconduct:

Pornography, exhibitionism, Fraud offenses communication—ant-cooperation-of-the—respective-agencies
peeping antal-the-various-other-agencies-invotved-with-the-educa-
Criminal mischief Tampering with public tion,-safety-and-wetfare-of- Delawasglouth—TFhis belief-has
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eve%ved—mfe—a—weH—strue&rred—aﬁd—eeweFafhfe—se{—ef- poli- admws—tratefs—mve{ved—m—the—s&rdefﬁseﬁrﬁary—pfecess
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6 REPORINGCRHWES preseription)—inetuding Ynatthorizedposses
& _Seheel—efﬁeals—are—eharged—mfh—the—fespef&pility steroids,—etc. s—reﬁ—eﬁdehvefy—ef
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deﬁfs—ef—studeﬁ{—behaweﬁas—deseﬁbed—rﬁ—Seeﬂeﬁ—G—a—of this (—2—) Ne—pefseﬁ—eﬂﬁeﬁhaﬁ—tkmaﬂﬁerpal-eﬁdesrgnee

Al-ofParagraph-6-in-botdabove-is-State Board—+eguiationd:. SCHOOLAFFENDANCE
and-shattbe-includedHnat-Memoerandaof-Agreement & The-code-ofthe-State-of Delawarereguiresmanda
*+ HHNGOFEHARGES tory-sehootattendance-betweenthe-ages-offive-and-sixteen

termine-who-witHile-the-appropriate-charges {3) A-schoot-age-studentidentified-by-a-potice of-
fieer-as—being-off-schootproperty—withoeut-official-authori

I hed-in-cofiaborationwith-thdicet - cheol-Distriet : y
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Educationis necessary due to the changes in the Delaware
Code. Therefore, pursuant to 14 Del. C., Section 121,

bate the attached section hereto referred to as Exhibit B is
hereby repealed.

space—for-sighatrand-date. IV. TEXT AND CITATION

The text of the amendment hereby shall be in the form
attached hereto as Exhibit B and said regulation shall be
eliminated from theHandbook for K-12 Educatio

DepPARTMEN T OF EDUCATION
Statutory Authority: 14 Delaware Code V. EFEFECTIVE DATE OF ORDER

Section 2901(a) @Del.C. 2901(a))
The action herein above referred to was taken by the

BEFORE THE SATE BOARD OF EDU®TION Secretary pursuant to 14 Del. C., Section 121, in open
OF THE SATE OF DELAWARE session at the State Bo&adegularly scheduled meeting
REGULATORY IMPLEMENTING ORDER on October 16, 1997. The effective date of this Order
REPEAL OF DISCIPLINE POWERS AND shall be ten (10) days from the date this Order is
RESPONSIBILITIES OF published in the Delaware Register of Regulations.

SUPERINTENDENTSPARENT CONFERENCES
IT IS SO ORDERED this 1'6day of Octobg 1997.
I. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED DEPARTMENT OF EDUCATION

House Bill 322 was signed into law in July 1997, Dr. Iris T. Metts, Secretary of Education

replacing 14 Del. C., Sectiori22, (also known as House

Bill 85) with a new Section #12 entitled, “Reporting  Consented to this 1'6day of Octobg 1997.

School Crimes” and also adding another Section 4122

entitled, “Parents Failure to Attend School Conference STATE BOARD OF EDU®TION

with Superintendent; Subpoena to Compel Attendance”.

The new law makes it necessary to repeal the regulatio®r. James L. Spartz, President

I.B.1.a. in theHandbook for K-12 Educatiohecause JeanW. Allen, Vice President

that section repeated the content of 14 Delaware CodeNancy A. Doorey

Section 412. Repeal of the regulation is recommended JohnW. Jardine, d

because the law has changed and also there is no need . Joseph A. Pika

the future to repeat the content of the law in the form ofDennis J. Savage

a State Board regulation. Notice of the proposed repeabDr. Claibourne D. Smith

was published in the News Journal and Delaware State

News on August 28, 1997 in the form attached hereto as “EXHIBIT B”

Exhibit A. The notice invited written comments and none

were received. The Department of Education recommends that Section
B.1l.a. Discipline Powers and Responsibilities of Superin-

[I. FINDINGS OFFACT tendents, Parent Conferences, in the Handbook for K-12 Edu-
cation be repealed due to the enactment of a change in 14

The Secretary finds that because of the new law andDel. C., Section #12a. Parent Conferences (Subpoena Pow-
the lack of any need to restate the Code in the form of ars) found in 14 Del. C., Sectiori}®, Discipline Powers,
regulation that section I.B.1.a. of th#andbook for K-  Reporting Requirements of Superintendents, Principals and

12 Educationshould be repealed. Teachers. This section has been amended by striking the sec-
tion in its entirety and adding a new Section 4122 entitled
[Il. DECISIONTO REPEAL REGUIATION Parents Failure to Attend School Conference with Superin-

tendent; Subpoena to Compel Attendance.
For the foregoing reasons, the Secretary concludes
that repealing the section of thdandbook for K-12 Since the regulation in Section B.1.a. of the Handbook for
K-12 Education was a restatement of the old 14 Del. C., Sec-
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tion 4112, it must be repealed and it is not necessary to cre-
ate a new regulation to restate the requirements already de-
lineated in the new 14 Del. C., Section 4122.
Handbook for K-12 Education

B. DISCIPLINE

1. BISEHPHNEPOWERSANDRESPONSIBIHHES
OF SUPERINTENBENTS
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulditelérlined textindicates
new text. Language whick strikenthrough indicates text being deleted.

Proposed Regulations

Under 29Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which persons
may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation;
The notice shall also be mailed to all persons who have made timely written requests of the agency for advance
notice of its regulation-making proceedings.

DEPARTMENT OF LABOR

Divisio N OF INDUSTRIAL AFFAIRS DELAWAEFI;%%oEiiIIDL'IAI\IN(IBE\I/\IVi'\(gENRTESGTU(I)_ATIONS
Statutory Authority: 29 Delaware Code,
Section 8503(7) (2®el.C. 88503(7)) Amendment # 1

Pursuant to the authority granted to the DepartmentAmend the Delaware Prevailing wage Regulations by
of Labor under 2Del.C. §8503(7), the Department is deleting the citation “29 Del. C. §6912”", wherever it

proposing amendments to regulations und@mD2|.C. appears in the Regulations and substituting in lieu thereof
86960, “Prevailing Wage Requirements”. the citation “29 Del.C. §6960".

Interested parties are invited to present their views at
the public hearing which is scheduled as follows: Amendment # 2

9:00 a.m., Tuesday, November 25, 1997 IV. DETERMINING PREVAILING WAGES.

Department of Labor B. Data to be collected.

4425 North Market Street 1. What Information. (Page 11.)

Wilmington, Delaware 19802
Delete the words, “survey period” in line 7 of the
First Floor, Conference Room 049 second paragraph and substitute “period being surveyed”.

The new second paragraph of Regulation IV. B. 1. will
Interested parties can obtain copies of the proposedead:

amendments at no charge by contacting the Office of

Labor Law Enforcement at the above address, or by‘The survey reporting form used by the Department to
telephone at (302) 761-8208. collect wage and fringe information, “Report of
Construction Wage Rates”, provides for reporting data
which includes the contractor’'s name and address,
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telephone number, project description and location, theclassifications for which corresponding rates were
highest number of workers employed in each determined.
classification, during the peak week of the period being c. The total of the corresponding rates will be
surveyed (which shall be within the period July 1 to determined for each type of construction. The Heavy or
December 31 of the year preceding the request for datajighway total will be divided into the Building rate to
and the wage rate, including bona fide fringe benefits, paidind the percentage of the Heavy or Highway rate to the
to each worker.” Building rate.
d. The Department of Labor will multiply the
Building rate for the requested classification of worker
Amendment # 3 by the percentage determined in “c” to establish the
applicable prevailing wage rate.

V. THE SURVEY.
E. Code and Record Data. (Page 14.) Hypothetical example:

Delete the words, “by the close of the survey period” in A plumber’s rate is needed for a New Castle County

line 5 of the third paragraph and substitute “prior to theproject. The Department of Labor has not published a

publication of the Prevailing Wage Determination (seerate for this classification.

Regulation VI. C.)" The new third paragraph of

Regulation V. E. will read: The Department of Labor will determine the relationship
between New Castle County Highway rates and Building

“Respondents who submit code “C” survey responsesrates, comparing only corresponding rates which were

(incomplete) shall be contacted by telephone by theactually determined by the relevant survey (rates carried

Department. The Department will give the respondent anforward from previous years due to lack of sufficient data

opportunity to supply the missing information. Failure to are not to be used).

submit the missing information prior to the publication of

the Prevailing Wage Determination (see Regulation VI. N.C.C. Building N.C.C. Highway
C.) will result in a disqualification of the survey response Bricklayers $19.65 $12.29
(to the extent that it is not usable).” Carpenters 23.37 21.69
Cement Finishers 23.55 15.52
Amendment # 4 Laborers 13.62 10.60
Power Equipment
VI. ISSUING WAGE DETERMINATIONS. Operator 22.94 15.77
B. Post Determination Actions. (Pages 17-18.) Truck Drivers 15.15 13.75
$118.28 $89.62
Amend Regulation VI. D. by adding a new section 6. The
section will read: $89.62 divided by 118.28 = 75.77%
“6. Determination of Wages for Classifications for The plumber’s rate for New Castle County Building

Which No Rates Are Published. Whenever a public projectis $26.54. $26.54 x 75.77% = $20.11
requires the services of a laborer or mechanic for which ~ The plumber’s rate for New Castle County Highway
no rate has been published, the Department shall be $20.11
notified in writing and shall determine the worker
classification (from among the 21 classifications The same method can be used between corresponding
recognized by the Department of Labor) and the rate to beypes of construction when the Building construction rates
paid. The rate shall be determined as follows: do not contain a rate for the requested classification of
a. Using “Building Construction” rates as the worker; i.e., Heavy construction rates in Sussex County
baseline rate in each county, the Department of Labor willcan be compared with Heavy construction rates in New
determine the relationship between the “Building Castle.”
Construction” rates and the rates of the type of construction
for which the rate is sought. To determine the relationship Amendment # 5
(which is to be expressed as a percentage), the Department
will use only those rates which were determined by data
received in the relevant survey. VII. ENFORCEMENT.
b. The Department will compare only those
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A. DUTIES OF CONTRACTORS. 1. Character Similar 6
a. Building Construction 6
3. Keep the following records for a period of b. Heavy Construction 7
three years: (Page 20.) c. Highway Construction 8
d. Multiple Categories 8
Delete Regulation VII. A. 3. c. in its entirety and substitute 2. Site of Work 8
in lieu thereof the following: H. Prevailing Wage Rates 8
I. Wages 9
“c. For employees who perform work in more than J. Fringe Benefits 9
one trade, a daily log for each individual employed upon K. Peak Week 10
the site of construction. The log must describe the tasks L. Wage Determinations 10
performed by each employee, the tools used to perform M. Maintenance Work 10
each task and the amount of time spent performing each N. Area 10
task;” 0. Secretary 10
P. Administrator 10
Q. Department 10
THE DELAWARE PREVAILING WAGE IV. DETERMINING PREVAILING WAGES 11
A. Scope of Task 11
REGULATIONS WITH THE PROPOSED B. The Data to be Collected 11
AMENDMENTS FOLLOW 1. What Information 11
2. Geographic Scope 11
V. THE SURVEY 12
A. Plan the Survey 12
DELAWARE PREVIALING WAGE REGULATIONS B. Conduct the Survey 13
C. Conduct Follow-Up 13
STATE OF DELAWARE D. Clarify and Analyze Data 13
DEPARTMENT OF LABOR E. Code and Record Data 14
4425 NORTH MARKET STREET F. Determine Adequacy of Data 14
WILMINGTON, DELAWARE 19802 G. Compute Prevailing Wage Rates 14
(302) 761-8200 H. Determine Rates for Classes of Workers
For Which Inadequate Data Are Received 15
VI. ISSUING WAGS DETERMINATIONS 15
Adopted: April 3, 1992 A. Publication of Preliminary Determination 15
Amended: July 1, 1993 B. Appeals 16
Amended: September 15, 1993 C. Issuance of Determination 16
Amended: December 28, 1994 D. Post Determination Actions 17
Amended: October 15, 1995 1. Amendment to Correct Errors of
Inadvertence 17
TABLE OF CONTENTS 2. Amendment to Correct Errors in
Survey Data 17
. INTRODUCTION 1 3. Incorrect Wage Determination:
[I. ADMINISTRATION 1 Before Contract Award 17
[1l. CONCEPTS AND DEFINITIONS 2 4. Lack of Valid Wage Determination:
A. Activity Covered 2 After Contract Award 18
B. Building or Work 2 5. Additional classifications 18
C. Laborers and Mechanics 2 VILENFORCEMENT 18
D. Apprentices and Supportive Service A. Duties of Contractors 18
Program Trainees 4 B. Investigation 20
1. Definitions 4 C. Hearings 21
2. Employment on State Projects 4 D. Hearing Practices and Procedures 21
3. Records 5 1. Scope of Rules 21
E. Working Foremen 6 2. Initiation of Hearing 21
F. Helpers 6 3. Conduct of Hearing 22
G. Construction Projects 6 4. Proposed Orders 22
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5. Record 23 prevailing rates, and ensuring that prevailing wages are
6. Decision; Final Order 23 paid in accordance with the provisions of the law.
7. Informal Disposition 24
VIlIl.  SUBSEQUENT MODIFICATION OF Enforcement responsibility includes the conducting of
REGULATIONS 24 investigations regarding compliance with the law; settling,

adjusting and adjudicating, by informal means, cases
involving the payment of prevailing wages; coordinating
theenforcement activities of the various State agencies
having contract compliance and enforcement
responsibilities; requiring the withholding of payments to
employers who have failed to pay prevailing wages; and
Pursuant to 29 Del.C. 88503(7), the Department ofrecommending the commencement of legal proceedings
Labor, State of Delaware, hereby promulgates theagainst those failing to comply with the law.
following rules and regulations to implement the
provisions of 29 Del.C.-§6918960, “Wage provisions in Il
public construction contracts.” These regulations
supersede Regulations PW101, entitled “RegulationsThis section presents definitions and explanations to
Concerning Apprentices and Supportive Service Progranprovide a basic understanding of elements inherent in
Trainees Employed on State Projects” (adopted April 11,collecting wage data and issuing wage determinations, and

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO
THE ORIGINAL DOCUMENT, NOT THE REGISTER.

REGULATIONS PREVAILING WAGES

CONCEPTS AND DEFINITIONS

1978 and repealed April 5, 1992) and “Delaware enforcing prevailing rates.

Prevailing Wage Regulations” (adopted April 5, 1992 as

amended September 15, 1993). A.

I. INTRODUCTION.

The prevailing wage law states that the specifications for
every contract or aggregate of contracts relating to a public
works project in excess of $100,000 for new construction
(including painting and decorating) or $15,000 for
alteration, repair, renovation, rehabilitation, demolition or
reconstruction (including painting and decorating of
building or works) to which this State or any subdivision
thereof is a party and for which the State appropriated any

part of the funds and which requires or involves theB.

employment of mechanics and/or laborers shall contain a
provision stating the minimum wages to be paid various
classes of laborers and mechanics which shall be based
upon the wages that will be determined by the Delaware
Department of Labor, Division of Industrial Affairs, to be
prevailing in the county in which the work is to be
performed.

Il. ADMINISTRATION.

The prevailing wage law assigns to the Department of
Labor the responsibility for predetermining wage rates
prevailing for the corresponding classes of laborers and
mechanics employed on projects similar to the contract
work in the counties where the work is to be performed.
The Secretary of Labor has delegated the prescribed
functions of the Department to the Administrator of the

Office of Labor Law Enforcement of the Division of C.

Industrial Affairs. The Office of Labor Law Enforcement
has responsibility for enforcing and determining the

Activity Covered. 29 Del.C. 86918960 applies to
every contract or aggregate of contracts relating to a
public works project in excess of $100,000 for new
construction (including painting or decorating) or
$15,000 for alteration, repair, renovation,
rehabilitation, demolition or reconstruction (including
painting and decorating of building or works) to which
this State or any subdivision thereof is a party and for
which the State appropriated any part of the funds and
which requires or involves the employment of
mechanics and/or laborers.

“Building” or “Work”. The terms “building” or
“work” generally include construction activity as
distinguished from manufacturing, furnishing of
materials, or servicing and maintenance work. The
terms include without limitation, buildings, structures,
and improvements of all types, such as bridges, dams,
plants, highways, parkways, streets, tunnels, sewers,
mains, power lines, pumping stations, heavy
generators, railways, airports, terminals, docks, piers,
wharves, buoys, jetties, breakwaters, levees, canals,
dredging, shoring, rehabilitation and reactivation of
plants, scaffolding, drilling, blasting, excavating,
clearing, and landscaping. The manufacture or
furnishing of materials, articles, supplies or equipment
is not a “building” or “work” within the meaning of
the regulations unless conducted at the site of such a
building or work.

Laborers and Mechanics. The terms “laborer” and
“mechanic” includes at least those workers whose
duties are manual or physical in nature (including
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those workers who use tools or who are performing
the work of a trade), as distinguished from mental or
managerial. The term “laborer” or “mechanic”
includes apprentices and Supportive Service Program
(SSP) trainees. The term does not apply to workers
whose duties are primarily administrative, executive,
or clerical, rather than manual. Persons employed in
a bona fide executive, administrative, or professional
capacity are not deemed to be laborers or mechanics.
Working foremen who devote more than twenty (20)
percent of their time during a workweek to mechanic
or laborer duties are deemed to be laborers and
mechanics for the time so spent.

D

The terms “laborers” and “mechanics” do not apply to Trai

watchmen, guards, dispatchers, or weighmasters. The
following classifications of workers are recognized by the
Department:

or voids in the Dictionary of Occupational Titles, the
Department may utilize additional sources including,
but not limited to, the U.S. Department of Labor,
employer organizations, employee organizations, or
other government agencies involved in classifying
workers. Classification determinations shall be
recorded by the Department as they are made and shall
be published annually.

Laborers and mechanics are to be paid the appropriate
wage rates for the classification of work actually
performed, without regard to skill.

Apprentices and Supportive Service Program
nees.
1. Definitions. As used in this section:

a. Theterm “apprentice” means persons who are

indentured and employed in a bona fide apprenticeship

Asbestos Workers
Boilermakers

Bricklayers

Carpenters

Cement Finishers
Electricians

Elevator Constructors
Glaziers

Iron Workers

Laborers

Millwrights

Painters

Plasterers
Plumbers/Pipefitters/Steamfitters
Power Equipment Operators
Roofers

Sheet Metal Workers

Soft Floor Layers

Sprinkler Fitters
Terrazzo/Marble/Tile Setters
Terrazzo/Marble/Tile Finishers
Truck Drivers

program and individually registered by the program
sponsor with the Delaware Department of Labor.

b. The term “apprenticeship agreement” means
a written agreement between an apprentice and either his/
her employer or a joint apprenticeship committee which
contains the terms and conditions of the employment and
training of the apprentice.

c. The term “apprenticeship program” means a
complete plan of terms and conditions for the employment
and training of apprentices.

d. The term “Joint apprenticeship committee”
means a local committee equally representative of
employers and employees which has been established by
a group of employers with a bona fide bargaining agent
or agents to direct the training of apprentices with whom
it has made agreements.

e. The term “SSP Trainee” or “trainee” means
a participant in the “Supportive Service Program”
mandated by the Federal Highway Administration for
federally aided state highway projects.

f. The term “registration” means the approval
by the Department of Labor of an apprenticeship program
or agreement as meeting the basic standards adopted by
the Bureau of Apprenticeship and Training, United States

Definitions for each classification are contained in a Department of Labor. The term “registration” for SSP
separate document entitled “Classifications of Trainees means the individual registration of a participant
Workers Under Delaware’s Prevailing Wage Law.” in a program which has received prior approval, evidenced
Workers performing tasks not listed in the by formal certification by the U.S. Department of Labor,
Department’s definitions (but performed by Employment and Training Administration.

mechanics and laborers on public projects) shall be 2. Employment of Apprentices and SSP Trainees on

classified by the Department. The Department will State Projects.

utilize the U.S. Department of Labor’s Dictionary of a. Apprentices and SSP Trainees will be
Occupational Titles (Fourth Edition, Revised 1991) permitted to work as such on State contracts in excess of
to determine the correct classifications of workers, as$100,000 for new construction or $15,000 for alteration,
those definitions relate to the classifications repair, renovation, rehabilitation, demolition or
recognized by the Department. In cases of conflictsreconstruction only when they are registered with the
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Department of Labor or an approved SSP Training
Program.

b. The mechanic’s rate on all such State
contracts is that rate determined by the Department of
Labor. The percentage of the mechanic’s rate that the
registered apprentice or SSP Trainee receives will be the
percentage that the apprentice or trainee qualifies for under
the terms of the individual’'s formal Apprenticeship/
Trainee agreement.

c. Any person employed at an apprentice or F.

trainee wage rate who is not registered as above, shall be
paid the wage rate determined by the Department of Labor
for the classification of work (s)he actually performed.

d. The ratio of apprentices to mechanics on the
site of any work covered by 29 Del.C-—8§6%J60 in any

craft classification may not be greater than the ratioG.

permitted to the contractor for the entire workforce under
the registered apprenticeship program. Any apprentice
performing work on the job site in excess of the ratio
permitted under the registered program must be paid not
less than the wage rate that the applicable wage
determination specifies for the work (s)he actually
performs. Entitlement to mechanic’s wages shall be based
upon seniority in the apprenticeship program or (in the
case of equal seniority) seniority on the job site.
3. Records.
a. Every employer who employs an apprentice

apply to (and therefore survey data are not collected
for) workers whose duties are primarily
administrative, executive or clerical, rather than
manual. However, working foremen who devote more
than twenty (20) percent of their time during a
workweek to mechanic or laborer duties are laborers
and mechanics for the time so spent and data will be
collected for the hours spent as laborers or mechanics.

Helpers. Helper classifications are not recognized by
the Department of Labor. All laborers and mechanics
are to be paid the appropriate wage rate for the
classification of work actually performed, without
regard to skill.

Construction Projects. In the wage determination
process, the term “project” refers to construction
activity as distinguished from manufacturing,
furnishing of materials, or servicing and maintenance
work away from the site of the work and consists of
all construction necessary to complete a facility
regardless of the number of contracts involved so long
as all contracts awarded are closely related in the
purpose, time and place. For example, demolition or
site clearing work preparatory to construction is
considered a part of the project.

1. Character Similar. 29 Del.C-8-698260 requires

or SSP trainee under this part must keep the recordshe predetermination of wage rates which are prevailing
required by Title 19, Delaware Code, Chapters 9 and 11pn projects of a “character similar to the construction
including designation of apprentices or trainees on thework.” As a general rule, the Department identifies projects
payroll. In addition, every employer who employs by end use type and classifies them into three major
apprentices or SSP trainees shall preserve the agreemertategories:
under which the individuals were employed. a. Building Construction. Building construction
b. Every joint apprenticeship committee or SSP generally is the construction of sheltered enclosures with
Program sponsor shall keep a record of the cumulativevalk-in access for the purpose of housing persons,
amount of work experience gained by the apprentice omachinery, equipment, or supplies. It includes all
trainee. construction of such structures, the installation of utilities
c. Every joint apprenticeship committee shall and the installation of equipment, both above and below
keep a list of the employers to whom the apprentice wagrade level as well as incidental grading, utilities and
assigned and the period of time (s)he worked for eachpaving. Additionally, such structures need not be
Every SSP Program sponsor shall keep a list of the projectthabitable” to be building construction. The installation
to which the trainee was assigned and the period of timef heavy machinery and/or equipment shall not change
(s)he worked on each. the project’'s character as a building. Examples:
d. The records required by paragraphs (a), (b),Alterations and additions to nonresidential buildings;
and (c) of this section shall be maintained and preservedpartment buildings (5 stories and above); Arenas
for at least three (3) years from the termination of the(enclosed); Auditoriums; Automobile parking garages;
apprenticeship or training period. Such records shall beBanks and financial buildings; Barracks; Churches;
kept safe and accessible at the place or places ofospitals; Hotels; Industrial buildings; Institutional
employment or at a central location where such recordsuildings; Libraries; Mausoleums; Motels; Museums;
are customarily maintained. All records shall be availableNursing and convalescent facilities; Office buildings;
at any time for inspection and copying by the Departmentoutpatient clinics; Passenger and freight terminal
of Labor. buildings; Police stations; Post offices; City halls; civic
centers; Commercial buildings; Court houses; Detention

E. Working Foremen. 29 Del.C. 8698860 does not facilities; Dormitories; Farm buildings; Fire stations;
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Power plants; Prefabricated buildings; Remodelinglots or an access road on a building project), and if there
buildings; Renovating buildings; Repairing buildings; is not a substantial amount of construction in the second
Restaurants; Schools; Service stations; Shopping centergategory.

Stores; Subway stations; Theaters; Warehouses; Water and 2. Site of Work. A basic characteristic of the
sewage treatment plants (building only). construction industry is the continual shift in the site of

b. Heavy Construction. Heavy projects are employment. 29 Del.C. §6918960 provides that

those that are not properly classified as either “building” prevailing wages are to be paid to “...all mechanics and
or “highway”. Unlike these classifications, heavy laborers employed directly upon the site of the work ...”
construction is not a homogeneous classification.(emphasis added). The site of the work is limited to the
Examples of Heavy construction: Antenna towers; Bridgesphysical place or places where the construction called for
(major bridges designed for commercial navigation); in the contract will remain when work on it has been

525

Breakwaters; Caissons (other than building or highway);completed.

Canals; Channels; Channel cut-offs; Chemical complexes
or facilities (other than buildings); Cofferdams; Coke H.
ovens; Dams; Demolition (not incidental to construction);
Dikes; Docks; Drainage projects; Dredging projects;
Electrification projects (outdoor); Flood control projects;
Industrial incinerators (other than building); Irrigation
projects; Jetties; Kilns; Land drainage (not incidental to
other construction); Land leveling (not incidental to other
construction); Land reclamation; Levees; Locks,
Waterways; oil refineries; Pipe lines; Ponds; Pumping
stations (pre-fabricated drop-in units); Railroad
construction; Reservoirs; Revetments; Sewage collection
anddisposal lines; Sewers (sanitary, storm, etc.); Shoreline
maintenance; Ski tows; Storage tanks; swimming pools
(outdoor); Subways (other than buildings); Tipples;
Tunnels; Unsheltered piers and wharves; Viaducts (other
than highway); Water mains; Waterway construction;
Water supply lines (not incidental to building); Water and
sewage treatment plants (other than buildings); Wells.

c. Highway Construction. Highway projects
include the construction, alteration or repair of roads,I.
streets, highways, runways, taxiways, alleys, trails, paths,
parking areas, greenway projects and other similar projects
not incidental to building or heavy construction. J.
Examples: Alleys; Base courses; Bituminous treatments;
Bridle paths; Concrete pavement; Curbs; Excavation and
embankment (for road construction); Fencing (highway);
Grade crossing elimination (overpasses or underpasses);
Parking lots; Parkways; Resurfacing streets and highways;
Roadbeds; Roadways; Shoulders; Stabilizing courses;
Storm sewers incidental to road construction; Street
Paving; Guard rails on highway; Highway signs; Highway
bridges (overpasses; underpasses; grade separation);
Medians; Surface courses; Taxiways; Trails.

d. Multiple Categories. In some cases a project
includes construction items that in themselves encompass
different categories of construction. Generally, a project
is considered mixed and a “multiple schedule” used if the
construction items are substantial in relation to project
cost, i.e. more than twenty (20) percent. Only one schedule
is used if construction items are “incidental” in function
to the overall character of a project (e.g., paving of parking

Prevailing Wage Rates. Every contract and the
specifications for every contract to which section-6912
6960 applies are required to contain a provision stating
the minimum wages to be paid various classes of
laborers and mechanics. These rates are to be based
upon the wages that the Department of Labor
determines to be prevailing for the corresponding
classes of laborers and mechanics employed on
projects of a character similar to the contract work in
the county in which the work is to be performed, as
reported in the Department’s annual prevailing wage
survey.

The prevailing wage shall be the wage paid to a
majority of employees performing similar work as
reported in the Department’s annual prevailing wage
survey or, in the absence of a majority, the weighted
average wage paid to all employees reported.

Wages. The term “wages”-means the basic hourly
rate of pay plus fringe benefits as defined below.

Fringe Benefits. Fringe benefits may be considered
in determining whether an employer has met his/her
prevailing wage obligations. As a general rule, any
fringe benefit may be considered as long as the
employer is not legally required to provide it.
Therefore, benefits such as health, welfare or
retirement benefits, vacation, holiday pay or sick leave
pay could be considered fringe benefits. Employer
payments for unemployment insurance, workers’
compensation, FICA, etc. (which are required by law)
would not be considered fringe benefits.

In order to be considered a valid fringe benefit,
payments must be made either in cash, or contributed
to an irrevocable escrow account at least once each
month. “Irrevocable” means that the benefit may not
be forfeited. However, a benefit plan can be
considered by the Department provided that payments
to the plan are made irrevocably by the employer, even
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though certain employees may forfeit their individual

rights to the benefits under certain prescribedN.

conditions. Thus, if payments are made by the
employer, and no return of those payments is possible,
the plan would be acceptable, even though individual
employees might not receive the benefits under certain
situations. Benefits forfeited by such employees
remain in an escrow account for the use of the other

employees. 0.

The actual cost of the benefit to the employer is the
basis for evaluating the value of the fringe benefit.

Administration costs are not considered fringe P.

benefits.

The cost of the benefits must be apportioned between
employment on both public and private projects.

Thus, the total value of the benefit would be divided Q.

by the total amount of time worked. This will result
in benefit per unit of time which would be equally
applicable to public and private employment projects.
Example: an employee works two weeks (80 hours)
on a public project and two weeks (80 hours) on a
private project. The employer pays $160 for the
employee’s health insurance for the month. The value
of the benefit is $1.00 per hour. The employer is not
permitted to apply the entire premium to the public
project alone.

Peak Week. In determining prevailing wages, the
Department utilizes a “peak week” survey concept to

ensure that wage and fringe benefit data obtained fromA.

employers reflects for each classification, the payroll

period during which the greatest number of workers

in each classification are used on a project. The survey
solicits the number of employees and wages paid at
each given rate during the peak week. The contractor
or reporting organization selects the week (between
July 1 to December 31 of the previous year) during

which the greatest number of each classification of

laborers and mechanics was working. Peak weeks
may be different for each classification of worker.

Wage Determinations. A “wage determination” is the
listing of wages (including fringe benefits) for each

classification of laborers and mechanics, which the B.

Administrator has determined to be prevailing in a
given county and type of construction. Wage
determinations are issued annually.

. Maintenance Work. To “maintain” means to preserve

Area. The term “area” in determining wage rates
under 29 Del.C. 86918960 shall mean the county
of the State in which the work is to be performed.
The term “area” in determining classifications of
workers under 29 Del.C.§698360 shall mean the
State of Delaware.

Secretary. “Secretary” means the Secretary of Labor
for the State of Delaware.

Administrator. “Administrator” means the

Administrator of the Office of Labor Law

Enforcement for the Delaware Department of Labor,
Division of Industrial Affairs.

Department. “Department” means the Delaware
Department of Labor.

IV. DETERMINING PREVAILING WAGES.

The Department of Labor shall conduct an annual
survey for obtaining and compiling wage rate
information and shall encourage the voluntary
submission of wage data by contractors, contractors,
associations, labor organizations, public officials and
other interested parties, reflecting wage rates paid to
laborers and mechanics on various types of
construction in the area.

Scope of Task. State directed and assisted
construction activity is not restricted to any
geographic sector of the state or to any particular type
of construction. As a result, data collection methods
employed by the Department for gathering prevailing
wage information must be capable of determining
patterns of wage compensation, including fringe
benefits, for virtually all classifications of construction
workers in at least the three major types of
construction, within each of the three counties in
Delaware. And, since the objective is determining
“prevailing” wages, the collection of data must be
completed within a relatively brief time frame.

Data to be Collected. Operation of the prevailing wage
program necessitates an annual effort by the
Department to obtain, compile and analyze wage rate
information. This section explores the nature of the
data and the means of collection.

1. What Information. Wage rates are issued for each

or keep in an existing state or condition to prevent aclassification of laborer and mechanic that will likely be
decline, lapse, or cessation from that state or conditionemployed in State funded or assisted construction in a
Wages paid to workers performing maintenance workcertain type of construction. Information on wages paid,
shall not be used in determining prevailing wage ratestherefore, must be collected and tabulated on the basis of
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distinct job classifications and construction categories.

The survey reporting form used by the

Department to collect wage and fringe information,

“Report of Construction Wage Rates”, provides for

reporting data which includes the contractor’'s name and
address, telephonenumber, project description and
location, the highest number of workers employed in each
classification during the peak week of the—strveyperiod
period being surveyed (which shall be within the period

July | to December 31 of the year preceding the request
for data) and the wage rate, including bona fide fringe
benefits, paid to each worker.

2. Geographic Scope. A prime objective of the

prevailing wage law is to protect local rates of pay and 29
Del.C. §-691426960 stipulates that the “area” for the
determination of wage rates is to be the county in which
the work is performed.

A.

V. THE SURVEY.

The purpose of prevailing wage surveys is to collect
information on wage and fringe benefit rates paid to
mechanics and laborers working on construction
projects of a similar character in a predetermined
geographic area and calendar period. The Department
attempts to give each contractor equal opportunity to
be included in the final data base from which the
prevailing rates are derived.

The Department shall conduct the survey in
accordance with the following steps:

Plan the Survey. B.

The Department shall begin the survey preparation

process no later than November of each year. Forms will
be printed and supplies (envelopes, postage, etc.) will be
ordered in preparation for the survey mailing. The

Department will

request from the Division of

Unemployment Insurance a computer printout (with two
sets of address labels) of the names and addresses of all
employers in the following Standard Industrial
Classification (SIC) Codes, who reported workers during
the calendar year in which the request is made:

1522 Residential Buildings, Other Than Single-
Family [The Department will specify that
buildings under five stories should not be
reported]

1541 Industrial Buildings and Warehouses

1542 Nonresidential Buildings, Other Than
Industrial Buildings and Warehouses

1611 Highway and Street Construction, Except
Elevated Highways

1622 Bridge, Tunnel, and Elevated Highway

Construction

1623 Water, Sewer, Pipeline, and communications
and Power Line Construction

1629 Heavy Construction, Not Elsewhere
Classified

1711 Plumbing, Heating and Air Conditioning

1721 Painting and Paper Hanging

1731 Electrical Work

1741 Masonry, Stone Setting, and Other Stone
Work

1742 Plastering, Drywall, Acoustical, and
Insulation Work

1743 Terrazzo, Tile, Marble, and Mosaic Work

1751 Carpentry Work

1752 Floor Laying and Other Floor Work, Not
Elsewhere Classified

1761 Roofing, Siding, and Sheet Metal Work

1771 Concrete Work

1781 Water Well Drilling

1791  Structural Steel Erection

1793 Glass and Glazing Work

1794  Excavation work

1795 Wrecking and Demolition Work

1796 Installation or Erection of Building
Equipment, Not Elsewhere Classified

1799 Special Trade Contractors, Not Elsewhere

Classified

The Department will begin to assemble the survey
packets in mid-December of each year in preparation
for the early January mailing.

Conduct the Survey.

On or before January 7th of each-year, survey forms
will be mailed to every employer identified by the
Division of Unemployment Insurance as having
employed workers in the SIC Codes listed above
during the calendar year preceding the collection of
data. Completed survey forms must be received by
the Department or postmarked no later than February
8 of the survey year in order to be used in determining
prevailing rates for that year. All other forms not
complying with this deadline shall not be included.
In the event that February 8th falls on a Saturday,
Sunday, or legal holiday, the deadline for submitting
survey forms shall be the next Department business
day following the February 8th deadline.

By January 10th of each year, the Department shall
notify the Delaware Contractor’'s Association, the
Building Trades Council of Delaware, the Associated
Builders and Contractors, the Delaware State AFL-
ClO, the Secretary of the Department of
Administrative Services, the Secretary of the
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Department of Transportation and the Roofing
Contractors Association that the annual survey is being
conducted. The notification shall contain a copy of
the list of employers to whom survey forms were
mailed and shall invite the addressees to submit the
names and addresses of any employers whose names
do not appear on the list. The notification shall also
contain blank survey forms for the organizations’ use.

Conduct Follow-Up. F.
On or before February 1st of each year, the
Department shall mail a second notice to all employers
who failed to respond to the first request for data. A
second copy of the Department’'s master mailing list
(indicating the employers who responded) shall be
sent to the organizations listed in the preceding
paragraph so that they can encourage the voluntary
participation of their members.

Clarify and Analyze Data.

The data clarification process is to begin immediately
upon receipt of survey responses. Each surve)G.
response is reviewed to determine completeness,
appropriateness, and accuracy of data.

Code and Record Data.

Survey responses are to be coded as follows:

“A”Survey response is usable (i.e., it is timely,
complete, appropriate, and accurate)

“B” Employer reports no employees during survey
period

“C” Survey response is incomplete

“D”Survey response is not applicable

“E” Survey request not deliverable at address used/
Respondent not identified on survey form/
Information is not usable

Data from usable responses are to be recorded weekly
in a summary ledger which contains a breakdown of
each classification of worker for each type of
construction for each county. Survey responses coded
“A” shall be filed by county and type of construction.
Survey responses coded “B”, “D”. and “E” shall be
kept in files separate from the usable responses.

Respondents who submit code “C” survey responses
(incomplete) shall be contacted by telephone by the
Department. The Department will give the respondent
an opportunity to supply the missing information.
Failure to submit the missing informatienby-the-elose
of-the—strveyperioghrior to the publication of the
Prevailing Wage determination (see Regulation VI.
C.) will result in a disqualification of the survey

response (to the extent that it is not usable).

The master mailing list shall be coded weekly to show
the identity of survey participants as well as the
number and types of responses.

All survey responses and documents are to be retained
by the Department for a period of three years.

Determine Adequacy of Data.

At the conclusion of the survey period, the Department
will review the survey ledger to determine the
adequacy of datain each classification in each type of
construction in each county. Data will be considered
adequate if the worker classification contains the
wages of ten or more employees. Classification data
not meeting the above criteria will be added to the
previous year’s survey data for the same classification.
If the data still do not reflect the wages paid to at least
ten workers, the data will be considered inadequate.

Compute Prevailing Wage Rates.

The Department will enter usable data (from the
summary ledgers) in the computer. If a majority (i.e.,
more than 50% of the workers reported in a particular
category are paid at the same rate, that rate shall be
the prevailing wage rate for the classification. For
example:

Laborers / New Castle County / Building Construction

Workers Rate of Pay
[including benefits]
50 @ $17.25 = Majority
39 @ 16.75
10 @ 17.55
99
The prevailing wage rate = $17.25

In the absence of a majority, the computer will
determine the average (mean) of the wages-paid,
weighted by the numbers of workers paid at each rate.
For example:

Laborers/New Castle County/Building Construction

Workers Rate of Pay
(including benefits)
25 @ $15.50 = $387.50
25 @ 17.25 = 431.25
39 @ 16.75 = 653.25
10 @ 17.55 = 175.50
99 $1,647.50
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rate

H.

$1,647.50 + 99 workers = $16.64 prevailing

Determine Wage Rates for Classes of Workers For
Which Inadequate Data Are Received.

The Department is required by law to determine wages
to be paid to all classes of workers employed on public
projects. For that reason, the Department must have

a means by which it can determine rates for which noC.

data or inadequate data were received. If no data are
received for a given classification, or if inadequate
data are received (i.e., fewer than 10 workers reported
in a given classification), the previous year’s
prevailing rates shall be reissued.

VI. ISSUING WAGE DETERMINATIONS.
Publication of Preliminary Determination.
On or before February 15th of each year, the
Department shall publish a “Preliminary
Determination of Prevailing Wage Rates.” In the event
that February 15th falls on a Saturday, Sunday, or legal
holiday, the Department shall issue the preliminary
results on the next Department business day following
February 15th.

Appeals.

From February 15th to February 25th, the
Administrator of the Office of Labor
Enforcement will consider protestsand inquiries

relating to the preliminary results. An interested

person seeking review or reconsideration of a wage
determination must present a request in writing

accompanied by a statement with any supporting data
or other pertinent information.

Law D.

for review.

An appeal from the Administrator’s decision must be

made in writing and received by the Secretary of Labor
within five calendar days from the date of the

postmark on the Administrator’'s decision. The

Secretary or his/her designee shall render a final
decision in writing.

Issuance of Determination

On or before March 15th of each year, the Department
shall publish its annual “Prevailing Wage
Determination.” The Determination shall be valid for
a period of one year or until subsequent rates or
amendments are issued by the Department.

Public agencies (covered by the provisions of 29
Del.C. §6915960) are required to use the rates which
are in effect on the date of the publication of
specifications for a given project. “Date of
publication” means the date on which the
specifications are made available to interested persons
(as specified in the published bid notice). In the event
that a contract is not executed within one hundred and
twenty (120) days from the earliest date the
specifications were published, the rates in effect at
the time of the execution of the contract shall be the
applicable rates for the project.

Post Determination Actions. Wage determinations
will be modified only for the purpose of correcting
errors. Determinations will not be modified to include
survey data received after the close of the survey
period.

1. Amendment to Correct Errors of Inadvertence.
Amendments may be issued to correct inadvertent

Requests for reconsideration must be substantive-aneérrors in the written text of a wage determination. The
specific in order to be considered by the Department.sole purpose is to correct wage schedules so that the wage
For example: A request stating that, “the highway- determination will accurately and fully reflect the actual
rates don’t look right”, would not be considered rates prevailing in the locality at the time the wage

substantive or specific.

However, a request statingdetermination-was issued. Such amendments (which may

that, “residential rates appear to have been erroneouslpe issued at any time) are used to correct errors due to
included for carpenters in New Castle County Building transposition of rates and other clerical mistakes made in
Construction” would be considered substantive andprocessing the schedule; they are not used to correct errors

specific.

in judgment. Contracts which have already been awarded

will not be affected by such amendments. Amendments
From February 25th to March 1st, the Department will issued more than ten (10) days prior to a bid opening must
attempt to gather information necessary to resolvebe used. Amendments issued less than ten (10) days prior
objections and requests for reconsideration. Howeverto a bid opening may be disregarded.

no appeals, objections, or requests will be considered
if received by the Department after the February 25th

2. Amendment to Correct Errors in Survey Data.
Amendments which affect the validity of a wage

deadline. The Department will respond in writing to determination may be issued to correct errors in rates
all interested persons who submit a written requestresulting from erroneous information submitted by survey
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participants. determine the relationship between the “Building
When the Department of Labor is notified in Construction” rates and the rates of the type of construction
writing that a survey participant has submitted erroneoudor which the rate is sought. To determine the relationship,
data (with regard to wages, fringe benefits, (whichisto be expressed as a percentage), the Department
characterization of project, classification of workers, or will use only those rates which were determined by data
county in which the work was performed), the Departmentreceived in the relevant survey.
shall determine the validity of the data. Corrections, if b. The Department will compare only those
warranted, shall be made in the form of amendedclassifications for which corresponding rates were
determinations at the end of each calendar quartedetermined.
(beginning with the date the wage determination was c. The total of the corresponding rates will be
issued). Contracts which have already been awarded wiltletermined for each type of construction. The Heavy or
not be affected by such amendments. Amendments issuddighway total will be divided into the Building rate to
more than ten (10) days prior to a bid opening must befind the percentage of the Heavy or Highway rate to the
used. Amendments issued less than ten days prior to Building rate.

bid opening may be disregarded. d. The Department of Labor will multiply the
3. Incorrect Wage Determinations: Before Contract Building rate for the requested classification of worker
Award. by the percentage determined in “c” to establish the

If notification is received from the Department applicable prevailing wage rate.
of Labor any time prior to the contract award that the bid
documents contain the wrong wage schedule, such Hypothetical example:
schedule or wage determination shall no longer be valid
and may not be used - without regard to whether the bid A plumber’s rate is needed for a New Castle County
opening has occurred. project. The Department of Labor has not published a
If the bid documents contain no wage schedule,rate for this classification.
it is the contractor’s (or subcontractor’s) responsibility to The Department of Labor will determine the
contact the Department of Labor for the correct wagerelationship between New Castle County Highway rates
schedule. Such requests must be in writing. Responseand Building rates, comparing only corresponding rates
to such requests will be in writing. Any contractor or which were actually determined by the relevant survey
subcontractor found using an incorrect wage schedule will(rates carried forward from previous years due to lack of
be required to pay the correct wages based upon the propsufficient data are not to be used).
classification of work as determined by the Department

of Labor. N.C.C. Building N.C.C. Highway
4. Lack of Valid wage Determination: After Contract Bricklayers $19.65 $12.29

Award. |If a contract is awarded without a wage Carpenters 23.37 21.69

determination or awarded with an incorrect wage Cement Finishers 23.55 15.52

determination, the contractor is responsible for the Laborers 13.62 10.60

payment of the appropriate prevailing wage rates as  Power Equipment

determined by the Department of Labor. Operator 22.94 15.77
5. Additional Classifications. Any class of laborers Truck Drivers 15.15 13.75

or mechanics which is not listed in the applicable wage 118.28 89.62

determination but which is to be employed under the

contract is to be classified by the Department of Labor in $89.62 -~ 118.28 = 75.77%

accordance with the procedures set forth in Part lll, Section

C, of these regulations. The plumber’s rate for New Castle County Building

6. Determination of Wages for Classifications for is $26.54. $26.54 x 75.77% = $20.11

Which No Rates Are Published. Whenever a public project  The plumber’s rate for New Castle County Highway

requires the services of a laborer or mechanic for which= $20. 11

no rate has been published, the Department shall be

notified in writing and shall determine the worker The same method can be used between corresponding

classification (from among the 21 classifications types of construction when the Building construction rates

recognized by the Department of Labor) and the rate to belo not contain a rate for the requested classification of

paid. The rate shall be determined as follows: worker; i.e., Heavy construction rates in Sussex County
a. Using “Building Construction” rates as the can be compared with Heavy construction rates in New

baseline rate in each county, the Department of Labor willCastle.”
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understanding that failure to comply with such request or
VIl. ENFORCEMENT demand will prevent such employee from procuring or
retaining employment. This paragraph does not apply to
The authority to enforce the prevailing wage ratesany agent or representative of a duly constituted labor
derives from 29 Del.C.-§6916960(b) which states: organization acting in the collection of dues or assessments
“The Department of Labor shall investigate all claims of such organization as permitted by law.
that the prevailing wage rates as provided for under g. A person shall not, directly or indirectly, aid,
this section are not being or have not been paid.” request, or authorize any person to sign a release for any
A. DUTIES OF CONTRACTORS. Every contractor and claim of wages with the intent to avoid payment of the
subcontractor on a public project shall: prevailing wage rates.
1. Postin a prominent and accessible place at the 3. .Keep the following records for a period of three
site of the work, a legible copy of the applicable prevailing years:

wage determination issued by the Department. The notice a. The name and address of each employee;
must remain posted during the life of the contract and must b. The social security number of each employee;
be supplemented in its entirety whenever amended wage c. The—type—of—work—performed—-by—each
rate determinations are issued by the Department. emptoyeetor employees who perform work in more than

2. Pay all mechanics and laborers employed directlyone trade, a daily log for each individual employed upon
upon the site of the work, unconditionally and not lessthe site of construction. The log must describe the tasks
often than once a week and without subsequent deductioperformed by each employee, the tools used to perform
or rebate on any account, the full amounts accrued at theach task and the amount of time spent performing each
time of payment, computed at wage rates not less thamask;
those stated in the prevailing wage rate determination. d. Each employee’s basic hourly rate of pay (If

a. Laborers or mechanics performing work in an employee performs public project work in more than
more than one occupation shall be compensated at leasine trade, the employer’s record must reflect the hourly
the rate specified for each occupation for the time actuallyrate paid for each type of work performed; If an employee
worked therein. performs both prevailing wage work and non-prevailing

b. An employer shall not pay or permit any wage work, the records must reflect the-rates paid for
worker to accept wages less than the prevailing rate okach.)
wages as determined by the Department; e. The number of hours worked in each

c. Every employer performing work on a public occupation on the project in the applicable pay schedule,
project shall furnish weekly payroll reports to the the number of hours worked in each day, and the total
Department of Labor on forms provided (upon request)number of hours worked each week;

by the Department. Payroll reports shall be mailed or f. The amount of wages paid each employee;
delivered by the employer to the Department within-one g. The amount of wages paid each employee as
week from the last work day covered by the report. Failurefringe benefit payments;

to complete each and every section of the report (including h. The amount of any deductions withheld from
the requirement that the form be notarized) will constituteeach employee’s wages; and

a failure to submit sworn payroll information as required i. An accurate description of the nature of the
by the Department. deductions withheld from each employee’s wages. (Fringe

d. Anemployer shall not, at any time during the benefit deductions must be supported by a written fringe
project, pay less than the prevailing rate of wages for eaclvenefit policy as required by the Wage Payment and
hour worked, regardless of the rate of pay being paid atCollection Act.)
any other time.

e. An employer shall not pay less than the B. INVESTIGATION. A complaint may be filed with
prevailing rate of wages by docking pay, docking time, or the Department by any employee upon a public project
deducting pay for any purpose unless provided for by law  or any interested party. The complaint shall be in
including the Wage Payment and Collection Act of the writing. Upon receipt of a complaint or upon its own
State of Delaware (19 Del.C. §1107). motion the Department shall initiate an investigation.

f. A person shall not, either for himself/herself 1. The Department shall notify the employer that a
or any other person, request, demand, or receive, eithezomplaint has been filed and/or that an investigation has
before or after an employee is engaged, that such employdeeen initiated. The Department may request (or subpoena,
pay back, return, donate, contribute, or give any part oiif necessary) records, documents, or testimony necessary
all of said employee’s wages, salary, or thing of value, toto make a determination as to the validity of the complaint
any person, upon the statement, representation, oor the employer’'s compliance with the law.
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2. Upon finding that an employer has not paid or is received.
not paying the correct prevailing wage rates, the 3. CONDUCT OF HEARING.
Department of Labor shall notify the employer of the a. The hearing-may be conducted-by the
violations by certified mail and make an effort to obtain Secretary of Labor or by a hearing officer designated for
compliance. that purpose by the Secretary.

3. Upon failure to obtain compliance within fifteen b. In connection with such hearing, the
(15) days of receipt of said certified mail, the DepartmentSecretary or hearing officer may:
may direct the contracting agency and/or the prime (1) Issue subpoenas for withnesses and other
contractor to withhold payments to the employer (in ansources of evidence, either on the Department’s initiative
amount equal to the prevailing wage deficiencies, asor at the request of any party;

determined by the Department) which are to be remitted (2) Administer oaths to witnesses;

to the Department for distribution upon resolution of the (3) Exclude plainly irrelevant, immaterial,
matter. In addition, the Secretary may terminate all rightsinsubstantial, cumulative and privileged evidence;

of the employer to proceed with the work under the (4) Limit unduly repetitive proof, rebuttal
contract and the employer shall be responsible for alland cross-examination;

damages resulting therefrom. (5) Hold preheating conferences for the

4. |If the dispute between the-Department and thesettlement or simplification of issues by consent, for the
employer pertains to the classification of workers asdisposal of procedural requests or disputes and to regulate
determined by the Office of Labor Law Enforcement, the and to expedite the course of the hearing.
determination shall be reviewable by the Secretary or his/ c. The conduct of hearing shall not be bound
her designee and shall be reversed only upon a finding oby technical rules of evidence pursuant to 19 Del.C.
abuse of discretion. Such appeals from the Office of Laborl05(8).

Law Enforcement’s decision must be made in writing and d. The burden of proof shall be-upon the
must be received by the Secretary within fifteen (15) daysDepartment. (If the records maintained by the employer
from receipt of the Department’s certified letter. do not provide sufficient information to determine the

exact amount of wages owed, the Department may make
C. HEARINGS. A hearing shall be held only in cases a determination based on available evidence.)

involving the termination of rights to proceed with e. A record from which a verbatim transcript

the work under the public construction contract. can be prepared shall be made of all hearings in contested

cases. Transcripts shall be made at the request and expense
D. HEARING PRACTICES AND PROCEDURES. of the requesting party.

1. SCOPE OF RULES. These rules shall governthe 4. PROPOSED ORDERS.
conduct of hearings initiated by the Department of Labor a. Whenever a hearing officer presides over a
pursuant to 29 Del.C. §86916960(d) to terminate all hearing (s)he shall prepare a proposed order for the
rights of the contractor or subcontractor to proceed withconsideration of the Secretary which shall include:

work under a public construction contract for failure to (1) A brief summary of the evidence and

pay prevailing wage rates. recommended findings of fact based upon the evidence;
2. INITIATION OF HEARING. The Secretary of (2) Recommended conclusions of law; and

Labor may initiate a hearing by notifying the contractor (3) Recommended decision.

or subcontractor by registered mail that said contractor or b. When the proposed order is submitted to the

subcontractor is alleged to have violated 29 Del.c—§8691%Secretary, a copy shall be delivered to each of the other
6960. The notice shall give 20 days prior notice to all parties who shall have 10 days to submit in writing to the

parties as follows: Secretary exceptions, comments and arguments respecting
a. The notice shall describe the subject matterthe proposed order.

of the proceedings; 5. RECORD. With respect to each case, all notices,
b. The notice shall give the date, time and placecorrespondence between the agencies and the parties, all

the hearing will be held; exhibits, documents in testimony admitted into evidence
c. The notice shall cite the law or regulation and all recommended orders, summary of evidence and

giving the Department authority to act; findings of all interlocutory and final orders of the agency

d. The notice shall inform the party of his/her shall be included in the agency’s record of the case and
right to present evidence, to be represented by counsekhall be retained by the agency for three years.
and to appear personally or by other representative; and 6. DECISION; FINAL ORDER.

e. The notice shall inform the parties that the a. The Secretary shall make his/her decision
Department will reach its decision based upon the evidenckdased upon the entire record of the case and upon
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summaries and recommendations of the hearing officer.

b. Every case decision of the Secretary shall be

incorporated in a final order which shall include, where
appropriate:
(1) A brief summary of the evidence;
(2) Findings of fact based upon the evidence;
(3) Conclusions of law;
(4) Any other conclusion required by the law
or the Department of Labor;
(5) A concise statement of the Department
of Labor’s determination or action on the case.
c. Every final order shall be authenticated by
the signature of the Secretary.
d. Every final order shall immediately be mailed

or delivered to each party, to the contracting agency, and

each other person requesting it.

e. Every final order may be amended or
modified by the same procedure used for the initial
adoption of the order.

7.

INFORMAL DISPOSITION. Informal

DEPARTMENT OF LABOR

DivisioN OF INDUSTRIAL AFFAIRS
Statutory Authority: 29 Delaware Code,
Section 8503(7) (2®el.C. 88503(7))

Pursuant to the authority granted to the Department
of Labor under 2Del.C. §8503(7), the Department is
proposing combined regulations und8ilel.C. §708 and
11Del.C. 88563, “Special Employment Practices Relating
to Health Care and Child Care Facilities” and under 11
Del.C. 88564, “Adult Abuse Registry Check”.

Interested parties are invited to present their views at
the public hearing which is scheduled as follows:

9:00 a.m., Tuesday, November 25, 1997
Department of Labor

4425 North Market Street

Wilmington, Delaware 19802

disposition may be made of any matter set for hearing by

stipulation, agreed settlement, consent order, or default.

VIIl. SUBSEQUENT MODIFICATION OF
REGULATIONS.

First Floor, Conference Room 049

Interested parties can obtain copies of the proposed
amendments at no charge by contacting the Office of Labor
Law Enforcement at the above address, or by telephone at

The Secretary may, upon his/her own motion or upon the(302) 761-8208.

written request of any interested person setting forth
reasonable grounds therefore, revoke or modify these
regulations, after an opportunity has been given to
interested persons to present their views on proposed
changes. These regulations shall take effect thirty (30)

DELAWARE DEPARTMENT OF LABOR
DIVISION OF INDUSTRIAL AFFAIRS

PROPOSED REGULATIONS

days after the date of adoption.
SO ORDERED, this 15day of September 1995.

These Regulations were originally adopted April 3, 1992
and became effective on May 4, 1992.

Amended:
Amended:
Amended:
Amended:

July 1, 1993
September 15, 1993
December 28, 1994
October 15, 1995

SPECIAL EMPLOYMENT PRACTICES RELATING TO
HEALTH CARE AND CHILD CARE FACILITIES (19
DEL.C. 85708 and 11 DEL.C. §8563)

ADULT ABUSE REGISTRY CHECK (11 DEL.C. §8564)

Pursuant to 2®el.C. 88503(7), the Department of Labor
hereby promulgates the following regulations to provide
guidance to employers and applicants regarding the
implementation of 1®el.C. 8708, 11Del.C. 88563 and

11 Del.C. §8564.

. INTRODUCTION.

The General Assembly enacted two laws, “SPECIAL
EMPLOYMENT PRACTICES RELATING TO HEALTH
CARE AND CHILD CARE FACILITIES” (19 DEL.C.
§708 and 11 DEL.C. 88563) and “ADULT ABUSE
REGISTRY CHECK” (11 DEL.C. §8564) in order to
provide a degree of protection for the “vulnerable”
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population in hospitals, nursing homes, child care facilitiesthe current or previous employer and shall be filled out
and other institutions. Together, the two laws requireby that employer. The service letter form is a checklist
employers to obtain a reference check, or “service letter” requiring information about the type of work performed

and check two registries to insure that they are not hiringoy the employee; the duration of the employment; the
individuals with a past history of violent behavior in the nature of the employee’s separation from employment; and
workplace, or individuals who have engaged in abuse otinformation as to any reasonably substantiated incidents

neglect to adults or children in their care. involving violence, threat of violence, abuse or neglect
by the person seeking employment.
[I. DEFINITIONS. C. DUTIES.
1. Duties of the hiring employer.
The words, terms and phrases used in these Regulations a. Service letter(s). The employer must

shall have the meaning ascribed to them in this sectionpbtain the required service letter(s) by sending a service
except where the context clearly indicates a differentletter form to all of the current or previous employers
meaning. named by the person seeking employment. The employer
A. “PERSON SEEKING EMPLOYMENT” means must make a “good faith” attempt to locate the current or
any person applying for employment in a health care orprevious employers and to obtain the service letter from
child care facility that affords direct access to personssuch employer(s). In order to prove that the service letter
receiving care at such a facility, or a person applying forform has been sent, an employer may wish to consider

licensure to operate a child care facility. sending the form by Certified Mail so that the employer
B. “HEALTH CARE FACILITY” means any has areceipt.
custodial or residential facility where health, nutritional, b. Full release from person seeking

or personal care is provided for persons, including nursingemployment. The employer must obtain a signed
homes, hospitals, home health care agencies. and adudtatement from the person seeking employment wherein

day care facilities. that person authorizes a full release to obtain information
C. “CHILD CARE FACILITY” means any child care from the current and/or previous employer(s).

facility which is required to be licensed by the Department c. Complete disclosure of information from

of Services for Children, Youth, and their Families. person seeking employment. The employer must obtain a

D. “DIRECT ACCESS” means the opportunity to signed statement from the person seeking employment that
have personal contact with persons receiving care duringhe information he/she has given on the application

the course of one’s assigned duties. represents a full and complete disclosure of his/her current
and previous employment, and that all information
II. SERVICE LETTER. contained in the employment application is true and
complete to the best of the knowledge and belief of the
A. REQUIREMENTS. person seeking employment.

d. Acknowledgment from person seeking
No employer who operates a health care facility oremployment. The employer must obtain a signed
child care facility shall hire any person without obtaining acknowledgment from the person seeking employment that
one or more service letter(s) for that person. The employehe/she understands that failure to provide a full and
must obtain a service letter from the person’s current orcomplete disclosure is a violation of the law.
most recent previous employer. In addition, if the person e. Exigent circumstances. When exigent
seeking employment was employed in a health care andéircumstances exist and an employer covered by this law
or child care facility within the past five (5) years, the must fill a position in order to maintain the required level
employer shall also obtain a service letter from suchof service, the employer may hire a person seeking
employer(s). If the person seeking employment has noemployment on a conditional basis prior to actually having
been previously employed, or was self-employed, then thehe completed service letter(s) for that person. The
employer must require the person seeking employment t@ontinued employment of that person, however, is
provide letters of reference from two adults who are conditioned upon the receipt of the required service

familiar with theperson, but are not relatives. letter(s). In addition, the person hired must be informed
in writing and must sign an acknowledgment that he/she
B. SERVICE LETTER FORM. understands that his/her continued employment is
contingent upon the receipt of the required service letter(s).
The required service letter shall be a form provided 2. Duties of the person seeking employment.
by the Department of Labor, Office of Labor Law a. Provision of necessary information. The

Enforcement. The service letter form shall be signed byperson seeking employment must provide all of the
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necessary information about his/her current or pasttmployment. The employer must obtain a signed
employers so that the service letter(s) can be obtained. statement from the person seeking employment wherein

b. Full release. The person seeking that person authorizes a full release for the employer to
employment must sign a statement wherein he/shebtain the information provided pursuant to the Child
authorizes a full release for the employer to obtain Abuse Registry check.
information from the current or previous employment. b. obtaining the Child Abuse Registry

c. Complete disclosure of information. The check. The employer must contact the Division of
person seeking employment must provide complete andChildren, Youth, and Their Families to request and receive
full disclosure of information and must sign a statementthe Child Abuse Registry check.
in which he/she attests that information given in his/her c. Exigent Circumstances. When exigent
application represents a full and complete disclosure oftircumstances exist and an employer covered by this law
information about his/her current or previous employer must fill a position in order to maintain the required level
and is true and correct to the best of his/her knowledgef service, the employer may hire a person seeking
and belief. employment on a conditional basis after the employer has

d. Acknowledgment. The person seeking requested a Child Abuse Registry check. The continued
employment must sign an acknowledgment that he/shemployment of that person, however, is conditioned upon
understands that failure to provide a full and completethe receipt of the Child Abuse Registry check. Any person
disclosure of employment information is a violation of hired on a conditional basis must be informed in writing,
the law. and must acknowledge in writing that his/her employment

e. Acknowledgment when hired on a is conditional and contingent upon the receipt of the Child
conditional basis. When the person seeking employmenfAbuse Registry check.
is hired on a conditional basis, he/she must acknowledge 2. Duties of the person seeking employment.
in writing that his/her employment is conditional and a. Provision of necessary information. The
contingent upon the receipt of the service letter(s). person seeking employment must provide any and all

3. Duties of the employer receiving the service necessary information so that the Child Abuse Registry
letter form. check can be completed.

a. Completion of service letter form. The b. Full Release. The person seeking
employer must complete the service letter form, providingemployment must sign a statement wherein he/she
complete and truthful information about the person namedauthorizes a full release for the employer to obtain the
on the service letter form. The law, specifically 19 Del. information provided pursuant to the Child Abuse Registry
C. 708(b)(10), provides that a person who disclosescheck.
information about a current or former employee is immune c. Acknowledgment when hired on a
from civil liability for such disclosure. conditional basis. When the person seeking employment

b. Return of the service letter form. The is hired on a conditional basis, he/she must acknowledge
employer receiving the service letter form must completein writing that his/her employment is conditional and
it and return it within ten (10) business days from the datecontingent upon the receipt of the Child Abuse Registry

the request was received. check.
IV. CHILD ABUSE REGISTRY CHECK. C. REGULATIONS AND PROCEDURES.
A. REQUIREMENTS Specific Regulations and procedures for the Child

Abuse Registry check shall be promulgated by the Division
No employer who operates a health care facility or of Children, Youth, and Their Families.
child care facility shall hire any person without requesting
and receiving the results of a Child Abuse Registry checkV. ADULT ABUSE REGISTRY CHECK.
for that person. The Child Abuse Registry check shall
relate to substantiated cases of child abuse or neglect A. REQUIREMENTS.
reported after August 1, 1994. The results of the Child
Abuse Registry check shall be obtained from the Child No employer who operates a health care facility or

Abuse Registry as established by 16 Del. C. §905. child care facility shall hire any person without requesting
and receiving an Adult Abuse Registry check for that
B. DUTIES. person. The Adult Abuse Registry check shall relate to

1. Duties of the hiring employer. substantiated cases of adult abuse or neglect. The Adult

a. Full release from person seeking Abuse Registry check shall be performed by the
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Ombudsman’s office of the Division of Health and Social Any person may file a complaint with the office of
Services. Labor Law Enforcement alleging a violation of any
provision of these laws. The complaint shall be in writing,
B. DUTIES. and shall set forth the specifics of any alleged violation.
1. Duties of the hiring employer, The complaint shall be directed to the Administrator of

a. Full release from person seeking the Office of Labor Law Enforcement.
employment. The employer must obtain a sighed Upon receipt of the complaint, the Administrator of
statement from the person seeking employment whereirihe Office of Labor Law Enforcement will assign the
that person authorizes a full release for the employer ta&womplaint to an investigator.
obtain the information provided pursuant to the Adult
Abuse Registry check. B. INVESTIGATION.

b. Obtaining the Adult Abuse Registry
check. The employer must contact the Ombudsman’s  The Office of Labor Law Enforcement may serve
Office of the Division of Health and Social Services to notice to the employer informing them of the complaint
request and receive the Adult Abuse Registry check. and requiring proof of compliance with the provisions of

c. Exigent circumstances. When exigent these laws. Evidence that may be requested to establish
circumstances exist and an employer covered by this lawvhether an employer has complied with the provisions of
must fill a position in order to maintain the required level these laws includes, but is not limited to, the following:
of service, the employer may hire a person seeking 1. Service letter(s) for each employee hired after
employment on a conditional basis after the employer haslanuary 1, 1998 (or proof that the employer has made a
requested an Adult Abuse Registry check. The continuedyood faith attempt to obtain such service letter(s)).
employment of that person, however, is conditioned upon 2. Verification from the Division of Services
receipt of the Adult Abuse Registry check. Any person Children, Youth and Their Families that the employer has
hired on a conditional basis must be informed in writing, requested and/or received the required check of the Child
and must acknowledge in writing that his/her employmentAbuse Registry as required by 11 Del. C. 8563.
is conditional and contingent upon the receipt of the Adult 3. Verification from the Ombudsman'’s office of
Abuse Registry check. the Division of Health and Social Services that the

2. Duties of the person seeking employment. employer has requested and/or received the required check

a. Provision of all necessary information. of the Adult Abuse Registry as required by 11 Del. C.
The person seeking employment must provide any and al§8564.
necessary information so that the Adult Abuse Registry 4., Copies of all statements and
check can be completed. acknowledgments signed by the person seeking

b. Full release. The person seeking employment.
employment must sign a statement wherein he/she 5. Application forms, personnel records or any
authorizes a full release for the employer to obtain theother related documents.
information provided pursuant to the Adult Abuse Registry
check. C. Determination.

c. Acknowledgment when hired on a 1. Upon completion of the investigation, the
conditional basis. When the person seeking employmen©Office of Labor Law Enforcement will determine whether
is hired on a conditional basis, he/she must acknowledgea violation has occurred. The Office of Labor Law
in writing that his/her employment is conditional and Enforcement may issue a notice requiring corrective
contingent upon the receipt of the Adult Abuse Registryaction. Such notice will give a specified date on which

check. compliance is required.
2. Upon proof that corrective action has been
C. REGULATIONS. taken, the Office of Labor Law Enforcement may issue a

warning letter or may forward the matter to the Department
Specific Regulations and procedures relating to theof Justice for further legal action.
Adult Abuse Registry check shall be promulgated by the

Division of Health and Social Services. VII. VIOLATIONS AND PENALTIES.
VI. ENFORCEMENT. A. Violations of the law shall include the following:
1. Failure by the hiring employer to obtain the
A. COMPLAINT. service letter(s) or make a good faith attempt to do so;

2. Failure by the hiring employer to obtain the
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required statements and acknowledgments from the person

seeking employment; DEPARTMENT OF LABOR

3. Failure by the hiring employer to request and DivisioN OF | NDUSTRIAL AFFAIRS
receive the Child Abuse Registry check; Statutory Authority: 29 Delaware Code,

4. Failure by the hiring employer to request and .
receive the Adult Abuse Registry check; Section 8503(7) (2®el.C. §8503(7))

5. Failure by the person seeking employment to i
provide complete and full disclosure of all information Pursuant to the authority granted to the Department
regarding current or previous employers; of Labo_r under 2Del.C. 88503(7), the Department is

6. Failure by the person seeking employment to PrOPOsing to amend the Procedures of the Equal
provide a full and complete disclosure of any information Employment Review Board unde® Del.C. Ch?pter 7,
necessary to obtain the Child Abuse Registry check anguPchapter Il, “Discrimination in Employment”.
the Adult Abuse Registry check: Inter_ested partles_are_ invited to present their views at

7. Failure by the person seeking employment to the public hearing which is scheduled as follows:
sign the required statements and acknowledgments;

8. Failure by the employer receiving a service
letter form to provide full and complete disclosure about
the person seeking employment;

9. Failure by the employer receiving a service
letter form to complete and return the service letter form.

9:00 a.m., Tuesday, November 25, 1997
Department of Labor

4425 North Market Street

Wilmington, Delaware 19802

First Floor, Conference Room 049

B. PENALTIES. _ ) _
Interested parties can obtain copies of the proposed
amendments at no charge by contacting the Office of Labor

Violations of any of the provisions of these laws may
Law Enforcement at the above address, or by telephone at

result in civil penalties of not less than $1,000 nor more

than $5,000. (302) 761-8208
VIII. SEVERABILITY. PROPOSED AMENDMENT TO
“PROCEDURES OF THE EQUAL EMPLOYMENT
If any of the provisions of 19 Del.C. §708, 11 Del.C. REVIEW BOARD"

88563, 11 Del.C. 88564, or these Regulations, or any

portion thereof or the application or method of V. HEARlN_G PROCEDURES
implementation is held invalid, the remainder of the laws 41 Hearings generally
and these Regulations shall not be affected by such holdin

and shall remain in full force and effect. %\dd the sentence, “Any representation by counsel must

be obtained privately by the parties at their own expense.”
IX. SUBSEQUENT MODIFICATION ofF aftersentence 3 of Regulation IV. 4.1. The new Regulation

REGULATIONS. IV. 4.1 will read:

The Secretary of Labor may, upon his/her own motion Hearings ge_nera_lly - The Review Board is authorizeq to
or upon the written request of any member of the publichear complaints filed by the Department of Labor against
setting forth reasonable grounds therefore, revoke o@n eémployer alleged to have engaged in an unlawful
modify these regulations, after an opportunity has beerfMPloyement practice. The purpose of the hearing is to
given to members of the public to present their views ond€velop a full and complete factual record upon which
the proposed changes. These regulations shall take effef?€ Review Board may discharge its duties under 19 Del.C.

thirty (30) days after the date of adoption. 8§ 712. Every party may appear with or without counsel,

except for corporations which must be represented by
Darrell J. Minott, counsel.Any representation by counsel must be obtained
Secretary of Labor privately by the parties at their own expense. Oaths shall

be administered by a member of the Review Board or the
Deputy Attorney General, and documents or other tangible
evidence shall be presented to the Review Board and
examined by all parties.”

Approved and adopted this— dayof 1997.
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designated by the Board.

b. Procedural issues arising prior or subsequent to a
hearing may be decided by the Chairperson of the Review
Board.

THE PrRoCEDURES OF THE DELAWARE EQUAL
EmpPLOYMENT REVIEW BOARD WITH THE
AMENDMENT FOLLOW

2.2 Filing of Papers

PROCEDURES OF THE DELAWARE EQUAL a. The Administrator of the Office of Labor Law
EMPLOYMENT REVIEW BOARD Enforcement shall have custody of the Board’s seal and
official records, and shall be responsible for the
STATE OF DELAWARE maintenance and custody of the docket, files, and records
DEPARTMENT OF LABOR of the Board. ,
4425 N. MARKET STREET b. All orders and other actions of the Board shall be
WILMINGTON, DE 19802 signed by the Chairperson or his or her designee, or other
(302) 761-8200 members of the Review Board upon whose authority the
order is issued.
Amended: March 15, 1996 c. All pleadings or papers required to be filed with

the Review Board shall be filed with the Administrative

PROCEDURES OF THE EQUAL EMPLOYMENT Officer of the Board. All requests for official information,
REVIEW BOARD The following procedures are copies of official records, or opportunity to inspect public
established by the Equal Employment Review Board inrecords shall be made to the Administrative officer of the

order to carry out its statutory duties under the provisionsBoard' A copying charge shall be assessed by the

of 19 Del.C. §710 (8) and 712. Administrative Officer and shall be payable to the
Delaware Department of Labor.
|. DEFINITIONS 2.3 Initiation of Hearing - An action before the Equal

Employment Review Board (hereinafter Review Board),
shall be commenced by the Department after:

a) ithas determined after an investigation that there
is reasonable cause to believe that unlawful discrimination
occurred; and

b) it has attempted to eliminate any such alleged
unlawful employment practice by informal methods of

fconference, conciliation and persuasion; and

c) it was unable to secure a conciliation that was
reasonable to all parties.

1. Definitions. For the purpose of these rules:

(a) Administrative Officer - Administrator of the
office of Labor Law Enforcement of the Delaware
Department of Labor, or her/his designee.

(b) Department - Delaware Department of Labor.

(c) Party - Any person, organization or employer,
public or private, named as a party in a Charge o
Discrimination filed under 19 Del.C. 8712; any person,
organization or employer, public or private, whose

intervention in a proceeding is permitted by law; and the i )
Delaware Department of Labor. 2.4 The Complaint - The Department shall issue and serve

(d) Quorum - Three members of the Review Board the Respondent with a complaint stating the facts upon

shall constitute a quorum. The majority of a quorum shaIIWhiCh the allegation of unlawful employment practice is

be empowered to make binding decisions for the entireP@sed, together with a notice of the hearing before the

Review Board. A quorum shall be required for all hearingsReVieW Board. The complaint may be amended at any

before the Review Board. This requirement cannot bereasonable time with the approval of the Review Board,

waived. provided that the Respondent has sufficient time to

(e) Review Board - The Equal Employment Review respond.. Related proceedings may be consolidateq for
Board as established by 19 Del.C. S710 (8). Al the hearlpg. Any employee of the Dgpartment Who_f|led
communication to the Review Board, the Board’s staff or & charge in any case shall not participate in a hearing on

the Board's legal counsel shall be addressed to th@NY complaint arising out of such charge, except as a
Administrative Officer. witness.

Il. PRE-HEARING PROCEDURES 2.5 Notice of Hearing_ - The Department shall giye at least
twenty (20) days notice, from the date of service, to all
parties with respect to any hearing before the Review
Board.

a. The notice shall be served with the complaint;

b. The notice shall set forth the date, time, and place

2.1 Sessions
a. Meetings will be held by the Review Board for
the transaction of its business at the time and place
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of the hearing; 2.10  Pre-hearing Filings - At least two (2) days prior
c. The notice shall state the authority under whichto the date of a hearing, both parties must submit the
the Review Board is acting; following to the Review Board:
d. The notice shall inform the party of their right to a. a brief statement of the pertinent facts;
present evidence, to appear personally, and to be b. a brief statement of the applicable law(s);
represented by counsel. (Attorneys who are not members c¢. a brief summary of each party’s case;
of the Delaware Bar may refer to Delaware Supreme Court d. a complete list of witnesses to be called; and
Civil Rules, Rule 72, “Admission Pro Hac Vice before e. at least three copies of each deposition to be
Administrative Agencies of this State.”) placed into evidence.
e. The notice shall inform the parties that the Review
Board will reach a decision based upon the evidence2.11  Subpoena Duces Tecum
presented at the hearing. a. Parties may request the Review Board to issue
subpoenas for evidence or for withesses.
2.6 Answer to complaint - Respondent has the right to b. The Review Board shall issue subpoenas for
file an answer to the complaint within ten (10) days of withesses and/or other sources of evidence at the request
receipt of the complaint, but is not required to do so.of any party made in writing at least fifteen (15) days prior
Respondent may amend the answer at any time prior téo the date of the hearing. The Review Board may also
the hearing with the approval of the Review Board. Theissue subpoenas on its own initiative.
approval shall be granted when it is reasonable and fair to
do so. Ill. DISCOVERY

2.7 Intervenors - The Review Board may grant to such3.1 Discovery - Each party has the right to request
other persons as it considers appropriate, the right taliscovery with permission of the Chairperson of the
intervene, to file briefs or to make oral arguments asReview Board. The discovery shall be according to the
amicus curiae or for other purposes. Any person who seeksanner, time, and conditions set by the Chairperson. The
to intervene at the discretion of the Review Board shallparties may also conduct pre-hearing discovery by
make application to the Review Board in writing at leastagreement of all parties and shall provide the Review
five (5) days prior to the date of the hearing. This Board with a written stipulation regarding the extent of
application must state the reason for the intervention andhe discovery.
shall be served on the Department and on the parties.
IV. HEARING PROCEDURES
2.8 Pretrial Procedure - At any time after the filing of a
Complaint, the Chairperson of the Review Board, on4.1 Hearings generally - The Review Board is authorized
motion of either party or upon its own motion, may hold to hear complaints filed by the Department of Labor
one or more conferences, in person or by teleconferencagainst an employer alleged to have engaged in an
for the resolution or simplification of issues, for the unlawful employment practice. The purpose of the hearing
disposal of procedural requests or disputes, and to considés to develop a full and complete factual record upon which
such matters as will promote a fair and expeditious hearingthe Review Board may discharge its duties under 19 Del.C.
§ 712. Every party may appear with or without counsel,
2.9 Request for Continuance - The Review Board mayexcept for corporations which must be represented by
grant a request for continuance when compelling reasonsounsel.Any representation by counsel must be obtrained
exist. privately by the parties at their own expense. Oaths shall
Continuances shall not be routinely granted. be administered by a member of the Review Board or the
a. Arequestfor continuance must be made in writing Deputy Attorney General, and documents or other tangible
to the Review Board at least five (5) days prior to aevidence shall be presented to the Review Board and
scheduled hearing and shall contain the opposing party’&xamined by all parties.
position with respect to the continuance request.
b. The request shall be filed with the Review Board 4.2 Record - All proceedings before the Review Board
and set forth the facts upon which the request is based. shall be on the record. An electronic transcription of the
c. Notice shall be given to all parties. hearing shall be made by the use of a recording device.
d. Eachrequest will be considered on its own merit. Such electronic transcript shall be converted into a written
e. The request shall be ruled upon by thetranscript upon written request of any party to the
Chairperson of the Review Board. proceedings to the Review Board. Any person requesting
a written transcript shall deposit such amount to defray
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the cost of transcription as shall be set by thepost-hearing applications; deliberation and vote by the
Administrative Officer of the Review Board. Review Board; and adjournment.

b. The Review Board issues its formal decision in
4.3 Burden of Proof - The burden of proof upon a writing within a reasonable time after the conclusion of
complaint of discrimination shall be with the Charging the hearing. A decision shall not be considered final for
Party. The Respondent shall have the burden of proopurposes of enforcement of appeal until the Review Board
relative to any defense presented in justification of itsissues its formal decision in writing.
actions. Where facts are shown which give rise to a
presumption, the ordinary function of the presumption 4.6 Applicability of Other Laws
shifts the burden to the other party on going forward with Theses rules incorporate by reference applicable
the evidence as to that issue. Although the burden oprovisions of the Freedom of Information Act, 29 Del.C.
production of evidence may shift from one party to 88 10001 et seq., and the Administrative Procedures Act,
another, the Charging Party shall bear the ultimate burder29 Del.C. 88 10101 et seq. to which the Review Board
of proving the Complaint of Discrimination by a shall adhere.
preponderance of the evidence.

V. DECISION OF THE REVIEW BOARD
4.4 Evidence
a. The Review Board shall make its findings and 5.1 Decision of Equal Employment Review Board
rulings based upon the evidence presented to it by the Upon consideration of the evidence presented at the
parties to the proceeding at the hearing. Prior to thehearing, the Equal Employment Review Board shall state
hearing the parties may enter into a stipulation of factsits findings and conclusions to the parties involved.

and present it to the Review Board. This stipulation shall a. Every decision by the Review Board shall include,
be considered as evidence. where appropriate:

b. The Delaware Rules of Evidence shall not be 1. The statutory authority under which the Review
controlling, but shall be used by the Review Board as aBoard is acting;
guideline for its decisions on evidence. The decisions of 2. A summary of the allegations;
the Review Board on evidentiary matters shall be made in 3. A brief summary of the evidence;
the interest of fairness and justice. Every party shall have 4. Findings of fact based on the evidence
a right to present its case or defense by witness testimongresented to the Review Board;
and documentary evidence. The Charging Party shall have 5. Conclusions of law;
the right of rebuttal. Both parties shall have the right to 6. Any other conclusions required by law and/or
present a brief summation and/or closing argument. regulations of the Review Board; and

c. Written statements pertaining to the allegation of 7. A concise statement of the Review Board’s

discrimination must be in the form of sworn affidavits. determination or action on the case.

Evidence in the form of written affidavit(s) shall be served b. The decision shall be signed by a quorum of the

upon the other party and the Department at least two (2jnembers of the Review Board.

work days prior to the hearing. c. Every final order shall be mailed to each party by
d. Each witness shall be subject to direct examinatiorthe Administrator of the Office of Labor Law Enforcement.

by the party offering the testimony and shall be subject to

cross-examination by all other parties, and by members.2 Contents of the Decision

of the Review Board. If the Review Board finds that the Respondent has
e. The Review Board, at its discretion, shall excludeengaged in an unlawful employment practice, the Review

irrelevant, immaterial, insubstantial and cumulative Board shall state its findings of fact in writing. The Review

evidence. The Review Board may limit testimony which Board shall issue and cause to be served on the Respondent

it deems to be repetitive, irrelevant or cumulative. and the Charging Party an order providing for such relief
as shall be permitted by law. Such order shall provide
4.5 The Order of the Hearing any and all relief which the review Board is empowered

a. The Charging Party shall go first and the to grant in order to remedy the unlawful employment
Respondent shall follow in each stage of the proceedingspractice which includes:
Charging Party shall have the right of brief rebuttal after 1. Awarding the Charging Party back wages;
Respondent’s presentation. The following shall be the 2. Reinstatement or hiring of Charging Party with or
order of presentation for a hearing before the Reviewwithout back pay to be paid by Respondent;
Board: opening statements; evidence in support of or in 3. Requiring the Respondent to cease and desist from
opposition to the complaint or defense; closing argumentsijts unlawful employment practice;
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4. Such other affirmative action as will effectuate the

policies of the law; and DELAWARE HARNESS RACING

5. The Review Board’s order may also require the COMMISSION
Respondent to make reports from time to time showing
the extent of compliance with the order.

Statutory Authority: 3 Delaware Code,
If Charging Party is awarded back pay, the Charging

Party’s interim earnings, or amounts earnable with A public hearing was held on August 22, 1997 to
reasonable diligence by the Charging Party shall operateonsider proposed rule amendments. It was decided to

to reduce the total allowable back pay. renotice the following proposed rule amendments pursuant
to 29Del.C. §10118(c).
5.4 Dismissal The Commission proposes these amendments pursuant

If the Review Board finds that the respondent has notto 3 Del. C. section 10027 and 29 Del. C. section 10115.
engaged in any unlawful employment practice, the ReviewThe proposed Rule amendments are as follows:
Board shall state its findings of fact in writing and shall
issue and cause to be served to all the parties, an order 1. Amendment to Chapter VII, Rule VI-M-15 to
dismissing the complaint. revise the definition of improper whipping and

discretionary penalties for violations.
VI. APPEAL
2. Amendment to Chapter VII, Rule VI-M-18 to

6.1 Appeal allow for racing officials to inspect horses after each race

a. Any party taking the appeal shall serve written for any evidence of excessive whipping.
notice of the appeal upon the other parties to the action
and to the Review Board; shall file written directions for 3. Amendment to Chapter VIII, Rule IlI-C-3(c) by
transcription of the record; and shall make such depositadding language to the existing definition of “prohibited
for the cost thereof as shall be determined by thesubstance.” The proposed amendment specifies the illegal
Administrative officer of the Review Board. The rules carbon dioxide level for horses racing with and without
for processing the appeal shall be as prescribed by the couftirosemide. The proposed rule would also allow for a
which shall hear the appeal. procedure for a licensee to prove that a horse has a

b. The cost of any transcript of the record required naturally high carbon dioxide level.
by the Court on review or appeal of a decision by the
Review Board, shall be borne by the party seeking the = The Commission will consider written comments from
review or appeal, in such amount as shall be determinedhe public on these proposed Rules until November 30,
by the Administrative Officer of the Review Board 1997, pursuant to 29 Del. C. section 10115(a)(2). Copies
of the proposed rule may be obtained from the
Commission. Comments may be submitted in writing to
the Commission office on or before 4:00 p.m. on
November 30, 1997. The Commission Office is located
at 2320 South DuPont Highway, Dover, DE 19901 and
the phone number is (302)739-4811.

PROPOSED CHANGES TO DELAWARE HARNESS
RACING COMMISSION RULES

The following changes follow the 1997 Bylaws Rules
and Regulations changes adopted by the United States
Trotting Association effective May 1, 1997, and are
proposed by the Delaware Harness Racing Commission
in accordance with 3 Del. C. section 10027:

1. Amend Chapter VII, Rule VI.M.14, by adding the
following additional paragraph:
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“The use of the whip shall be confined to an area abov i e
and between the sulky shafts and the outside wheel dISCSHS—BeﬁSteﬁ—feFa—SGGGﬁd—Oﬁeﬁse—?ﬁ%BG-GG—&Hd—a—&day
Drivers shall keep a line in each hand from the start of thestspensien-forathird-offense—etes).]
race until the head of the stretch finishing the race.’

15. The use of any goading device, or chain, or spur, or
The following is taken from the Order following the mechanical or electrical device other than a whip as allowed

public hearing of August 22, 1997. in the rules, upon any horse, shall constitute a violation.
“8. As to proposed amendment #9, the Commission
proposed to amend chapter VII, rule VI.M.14. This 16. The possession of any mechanical or electrical

amendment would specify the basis for whipping goading device on the grounds of an association shall

violations and impose mandatory penalties. Theconstitute a violation.

Commission agrees with the public comments that the  17. The judges shall have the authority to disallow the

imposition of mandatory fines and suspensions is ill- use of any equipment or harness that they feel is unsafe or not

advised. The judges have discretion over all other drivingin the best interests of racing.

offenses and should have the same discretion for whipping  18. Brutal or excessive or indiscriminate use of a whip,

offenses. Therefore, the Commission will delete theor striking a horse with the butt end of a whip, or striking a

second paragraph of the proposed rules which mandatedheel disc of a sulky with a whip, shall be a violatight

minimum penalties.” extended pari-mutuel meetings, under the supervision of the
judges, therehat[may] be a mandatory visual inspection of

2. Amend Chapter VII, Rule VI.M.18, by adding the each horse following each race for evidence of excessive or
following at the end of the rule: brutal use of the whip. At all other meetings, the judges shall
have the authority to order and/or to conduct such visual
“At extended pari-mutuel meetings, under the inspections at their discretion.
supervision of the judges, there may be a visual inspection
of each horse following each race for evidence of excessive 3. Amend Chapter VIII, Rule 111.C.3(c), by adding
or brutal use of the whip. At all other meetings, the judgesthe following to the existing rule:
shall have the authority to order and/or to conduct such
visual inspections at their discretion.” “3. A finding by the official chemist of a prohibited
drug, chemical or other substance in a test specimen of a
The following is taken from the Order following the horse is prima facie evidence that the prohibited drug,
public hearing of August 22, 1997. chemical of other substance was administered to the horse
“9. As to proposed amendment #10, the Commissionand, in the case of a post-race test, was present in the
proposed to amend chapter VII, rule VI.M.18. This horse’s body while it was participating in a race.
amendment would require mandatory inspections of eachProhibited substances include:
horse after each race for evidence of excessive whipping. c) substances present in the horse in excess of
The Commission finds that the word ‘shall’ in this rule levels at which such substances could occur naturally, and
should be changed to ‘may’ to provide for some discretionsuch prohibited substances shall include a total carbon

in inspections.” dioxide level of 37 mmol/L of serum in a submitted blood
sample from a horse or 39 mmol/L of serum from a horse
M. Conduct of the Race which has been administered furosemide in compliance

14. Drivers will be allowed to use whips not to exceed with these rules, provided that a licensee has the right,
three feet, nine inches in length plus a snapper not to excequursuant to procedures to be established by the
six inches in length. Commission, to attempt to prove that a horse has a

The use of the whip shall be confined to an areanaturally high carbon dioxide level in excess of the above
above and between the sulky shafts and the outside wheahentioned levels.”
discs. Drivers shall keep a line in each hand from the start of

the race until the head of the stretch finishing the race. The following is taken from the Order following the
public hearing of August 22, 1997.
he—mandatery—minimum—penatty—for—a—whipping “12. Asto proposed amendment #18, the Commission

violationinetuding-a-viotation-of subseetionsi8-and-19-of proposed to amend chapter VIII, rule I11.C.3. this
this-section—shattbe-afine-inthe-ameotuntof $166-66-and a amendment would add language to the existing definition

3-day-stspension-from-drivingforafirstoffense-andfor  of ‘prohibited substance.” The proposed amendment
each—stbseguent—violation—the—mandatory—minimum  specifies the illegal carbon dioxide level for horses racing
penalty-—shatt-inereaseby-the—amount-of-$166-66-and 3 with and without furosemide. The Commission received
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comments opposing the use of blood gas testing unless licensed veterinarian,_ in Which_ case _the horse shall be
fair procedure was employed. The Commission finds thesScratched. The practice of administration of any substance
existing rule is necessary but will, in response to the publicVia @ naso-gastric tube or dose syringe into a horse’s stomach

comments, will add the following phrase to the end of theWithin 24 hours prior to its scheduled race is considered a
proposed rule: violation of these rules and subject to disciplinary action,

‘provided that a licensee has the right, pursuant toWhich may include fine, suspension and revocation of license.

procedures to be established by the Commission, to attempt
to prove that a horse has a naturally high carbon dioxide
level in excess of the above-mentioned levels.’

DEPARTMENT OF

C. Medication Restrictions ADMINISTRATIVE SERVICES
1. Drugs or medications in horses are permissible, DIVISION OF ADMINISTRATIVE SERVICES
provided:
a) the drug or medication is listed by the BoARD OF DFNTAL EXAMINERS
Association of Racing Commissioners International’s Drug  Statutory Authority: 24 Delaware Code,
Testing and Quality Assurance Program; and Section 1105(a)(1), (2Bel.C. 1105(a)(1))

b) the maximum permissible urine or blood
concentration of the drug or medication does not exceed the
published limit. PROPOSEDREGULATIONS

2. Except as otherwise provided by this chapter, a These regulations are intended to implement and
person may not administer or cause to be administered by arfjdrther the objectives of the Board as specified4D2|.
means to a horse a prohibited drug, medication, chemical of- Section 1100. Specifically, these regulations are
other substance, including any restricted medication pursuarifoposed to promote public health and safety, and no
to this chapter during the 48-hour period before post time forexemptions are proposed under Chapter 104 of Title 29.
the race in which the horse is entered. Such administration

shall resultin the horse being scratched from the race and mdyURPOSE: These regulations repeal the existing
result in disciplinary actions being taken. anesthesia regulations found in Section 7 of the Board’s

3. A finding by the official chemist of a prohibited Rules and Regulations and replace them with a new Section
drug, chemical or other substance in a test specimen of a hordeAnesthesia Regulations.
is prima facie evidence that the prohibited drug, chemical or
other substance was administered to the horse and, in the case The comment for the repeal of the old Section 7
of a post-race test, was present in the horse’s body while it wad\nesthesia Regulations” and their replacement with the

participating in a race. Prohibited substances include: new Section 7 “Anesthesia Regulations” ends on
a) drugs or medications for which no acceptable December 2, 1997. Written comments should be addressed
levels have been established:; to Gayle Franzolino, Division of Professional Regulation,
b) therapeutic medications in excess of establishedCannon Building, Suite 203, P. O. Box 1401, Dover,
acceptable levels; Delaware 19903.
c) substances present in the horse in excess of
levels at which such substances could occur natuaaity The public hearing to discuss the proposed repeal of

such prohibited substances shall include a total carborihe old Section 7 “Anesthesia Regulations” and the
dioxide level of 37 mmol/L or serum in a submitted blood adoption of the new Section 7 “Anesthesia Regulations”
sample from a horse or 39 mmol/L if serum from a horseWill be held on Tuesday, December 2, 1997 at 6:00 p.m.
which has been administered furosemide in compliance witin the Second Floor Conference Room A, Cannon
these rules]provided that a licensee has the right, Building, 861 Silver Lake Blvd., Dover, Delaware.
pursuant to procedures to be established by the

Commission, to attempt to prove that a horse has a
naturally high carbon dioxide level in excess of the 7. ANESTHESIA REGULATIONS: (Proposed to be

above-mentioned levels] and Revoked)
d) substances foreignto a horse at levels that cause _ o
interference with testing procedures. T—PBEFINTHONS—The-following-definitions—are-taken

4. The tubing, dosing or jugging of any horse for any frem—the—GHDEEINESFOR—TEACHING—THE

reason within 24 hours prior to its scheduled race is prohibite ESMPREHENSHE—CONTROE—OFPAIN—AND
unless administered for medical emergency purposes by ANXIETY-IN-DENISTRY-(November1985y—These-terms
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Assoctation-or-the-American-Red-Cross tration—may-be-granted-by-the-Board-based-sotety upon
ential e edi o ding
NM—Tactity-and-StaffReguirements completeprocessingof-the—appteation—and—thoerough

appointed-by-theBoard effective—date—oftheserutes—ifsuch—dentist-desires to
continte-to—tse-or-employ-Class-A-Conscious—Sedation,

B—Advisory-Committee bPeep-Sedation-or-GeneratAnesthesia—the/she-meets the
regairements-of-theserates-as-herein-

I—TheBoard-shatrappointateamof-Advisory-Consultantsoutined,hefshe-shalt-be-issued-suehaPermit—AnR-on-sit
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within—a—petriot-of-30-daysto-the Board-of-any-mertality reflexes, including the inability to continually maintain
of-otherincident-ocedrring-inthe-out-patientfaciities of an airway independently and/or to respond purposefully
steh—dentist-which—restults—in—temporary—orpetrmanentto verbal command, and is produced by a pharmacologic
physicatormentatinjuryrequiring-hospitatizationefsaid or non-pharmacologic method or combination thereof.
patient-during—oras—a—directresuttofthe—eonscious E. General Anesthesia -- is a controlled state of
sedation-or-generalanesthestaretated-thereto. unconsciousness accompanied by partial or complete loss
of protective reflexes, including inability to independently
B—aiture-to-comply-with-thisrute-when-said-ocetrrence maintain an airway and respond purposefully to physical
retated—to—the—use—of-conscious—sedation—or—generastimulation or verbal command, and is produced by a
aﬁesﬂﬁeﬁa—may—restﬂkﬁﬁh&bss—e%smlefmﬁ—descnbedharmacolomc or non-pharmacologic method or a

combination thereof.
The same level of advanced training is hecessary
7. ANESTHESIA REGULATIONS: (Proposed to be forthe administration of both Deep Sedation and General

Adopted) Anesthesia.
F. Adverse Occurrences -- any mortality or other
1. Definitions: incident occurring in the out-patient facilities of such

dentist which results in temporary or permanent physical
The following definitions are taken from the or mental injury requiring hospitalization of said patient
GUIDELINES FOR TEACHING THE  during, or as a direct result of, the conscious sedation, or
COMPREHENSIVE CONTROL OF PAIN AND deep sedation, or general anesthesia related thereto.
ANXIETY IN DENTISTRY, American Dental
Association, Council on Dental Education (July 1993). ll. Conscious Sedation:
These terms refer to the extent of a drug’s depressant effect A. No dentist shall employ or use Conscious Sedation,
upon the central nervous system and should not beRestricted Permit | or Restricted Permit Il, for dental
confused with the route by which the drug is administered.patients unless such dentist possesses a permit of
A. Analgesia -- the diminution or elimination of pain authorization issued by the Delaware State Board of Dental
in the conscious patient. Examiners. The dentist holding such a permit shall be
B. Local Anesthesia -- the elimination of sensations, subject to review and such permit must be renewed
especially pain, in one part of the body by the topicalbiennially.

application or regional injection of a drug. B. In order to receive such a permit, the dentist shall
C. Conscious Sedation -- a minimally depressed levelproduce evidence showing that he or she:

of consciousness that retains the patients ability to 1. For Restricted Permit | Conscious Sedation:

independently and continuously maintain an airway and a. Has completed a minimum of 60 hours

respond appropriately to physical stimulation and verbalof instruction, including management of at least 20 patients
command and that is produced by a pharmacologic or nonper participant (to achieve competency in this technique).
pharmacologic method or a combination thereof. b. Must be certified in CPR as documented
In accord with this definition, the conscious by the American Heart Assn. or the American Red Cross
patient is also defined as “one who has intact protectiveAdvanced Cardiac Life Support Certification is
reflexes, including the ability to maintain an airway, and encouraged.
who is capable of rational response to guestion or c. Must also have a properly equipped
command.” The drugs and techniques used should carryacility for the administration of Restricted Permit |
a margin of safety wide enough to render unintended los€onscious Sedation, staffed with a supervised team of
of consciousness unlikely. auxiliary personnel capable of reasonably handling
For purposes of these requlations, Consciousprocedures, problems and emergencies incident thereto.
Sedation Permits shall be divided into two classifications: Adequacy of the facility and competence of the team is to
Restricted Permit | -- Conscious Sedation be determined by the Anesthesia Advisory Consultants
induced by parenteral or enteral or rectal routes. This isappointed by the Board. A certified registered nurse
not to include the usual and customary pre-operative orahnesthetist may be utilized for Restricted Permit |

sedation. Conscious Sedation only if the dentist also possesses such
Restricted Permit |l -- Conscious Sedation a permit.
induced by nitrous oxide inhalation. A list of emergency drugs and equipment that
should be on hand wouldonsist of the following:
D. Deep Sedation -- is a controlled state of depressed (A) Agents capable of treating:
consciousness accompanied by partial loss of protective (1) hypotension and bradycardia
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(2) allergy/bronchospasm administration of deep sedation and general anesthesia,

(3) seizures staffed with a supervised team of auxiliary personnel

(4) narcotic-induced respiratory capable of reasonably handling procedures, problems and
depression (e.g., harcotintagonists) emergencies incident thereto. Adequacy of the facility

(5) angina pectoris and competence of the anesthesia team is determined by

(6) adrenal insufficiency (e.g., the Anesthesia Advisory Committee Consultants appointed
steroids) by Delaware State Board of Dental Examiners.

(7) nausea 3. And is certified in Advanced Cardiac Life

(B) Equipment necessary to provide Support by the American Heart Association.
artificial respiration and assist in airway maintenance.
(@) Equipment necessary to 1V. Facility and Staff Requirements:
establish an intravenous infusion and to inject medications.  A. Inspections: Prior to the issuance of a permit for
2. For Restricted Permit Il Conscious Sedation: Restricted Permit | (parenteral, enteral, or rectal Conscious
a. Has completed a minimum of 14 Sedation) or an Unrestricted Permit (Deep Sedation or
instructional hours including supervised clinical General Anesthesia), the Board shall require an on site
experience in managing patients (in a course required ténspection of the facility, equipment and personnel to
achieve competency in nitrous oxide inhalation sedation) determine if, in fact, the aforementioned requirements have
b. Must also show certification in cardio- been met. The evaluation shall be carried out in a manner
pulmonary resuscitation as certified by the American Heartdescribed by the Board. The evaluation shall be carried
Association or the American Red Cross. out by the Anesthesia Advisory Consultants appointed by
the Board. Each office that the dentist utilizes for
1ll. Deep Sedation and General Anesthesia (UnrestrictedRestricted Permit | Conscious Sedation or Deep Sedation
Permit): or General Anesthesia requires individual inspection and
A. No dentist shall employ or use deep sedation ormust meet the requirements of that permit for which the
general anesthesia for his or her dental patients unless sugtentist is applying.
dentist possesses a permit of authorization issued fromthe B. Anesthesia Advisory Consultants:
Delaware State Board of Dental Examiners. This permit 1. The Board of Dental Examiners shall appoint
also includes all Conscious Sedation technigues. The team of Advisory Consultants and alternates who will
dentist holding such a permit shall be subject to reviewvisit the facility concurrently to conduct the on-site

and such permit must be renewed biennially. inspection and evaluation of the facilities, equipment and
B. In order to receive such a permit, the dentist mustpersonnel of a licensed dentist applying for written
produce evidence showing that he or she: authorization to administer or to employ another to

1. Has completed a minimum of two years of administer Restricted Permit | Conscious Sedation, or
advanced training in anesthesiology and related academibDeep Sedation or General Anesthesia (Unrestricted
subjects (or its equivalent) beyond the undergraduatePermit). The Advisory Consultants shall also aid the Board
dental school level in a training program as described inin the adoption of criteria and standards relative to the
Part Il of the Guidelines For Teaching The Comprehensiveregulation and control of Conscious Sedation, Deep
Control of Pain and Anxiety in Dentistry or, is a Diplomat Sedation and General Anesthesia. If the applicant has been
of the American Board of Oral and Maxillofacial Surgeons, satisfactorily evaluated by another similar organization
or_has satisfactorily completed a residency in Oral and(e.q., the Delaware Society of Oral and Maxillofacial
Maxillofacial Surgery at an institution approved by the Surgeons which uses the AAOMS Office Anesthesia
Council of Dental Education, American Dental Evaluation Manual Standards), then the Board may accept
Association, or is a fellow of the American Dental Society this evaluation and not require additional on-site
of Anesthesiology, or employs or works in conjunction evaluation.
with a trained M.D. or D.O. who is a member of The 2. |If the results of the initial evaluation of an
Anesthesiology staff of an accredited hospital, providedapplicant are deemed unsatisfactory, upon written request
that such anesthesiologist must remain on the premises aif the applicant, a second evaluation shall be conducted
the dental facility until any patient given a general by a different team of consultants.
anesthetic or deep sedation regains consciousness. A C. Re-evaluation: The Board may at any time re-
certified reqgistered nurse anesthetist may be utilized forevaluate credentials, facilities, equipment, personnel and
deep sedation or general anesthesia only if the dentist alsprocedures of a licensed dentist who has previously
possesses an Unrestricted Permit. received a written authorization or permit from the Board

to determine if he or she is still qualified to have such

2. Has a properly equipped facility for the written authorization. If the Board determines that the
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licensed dentist is no longer qualified to have such written
authorization, it may revoke or refuse to renew such INDUSTRIAL ACCIDENT BOARD
authorization, after an opportunity for a hearing is given Statutory Authority 19 Delaware Code,

to the licensed dentist. Section 2121 (1®el.C. 2121)

V. Report of Adverse Occurrences: Notice of proposed rule changes.
A. All licensed dentists engaged in the practice of
dentistry in the State of Delaware must submit a completeSummary:
report within a period of thirty (30) days to the Delaware
State Board of Dental Examiners of any mortality or other The Industrial Accident Board proposes to adopt or
incident occurring in the out-patient facilities of such gmend Rule nos. 23,6, 912, 25 26, 27, and 28 at its
dentist which results in temporary or permanent ohvsicalregmalr meeting on Dec. 10 1997 at 11:00 at the Hearing
or mental injury requiring hospitalization of said patient Room of the Board, First Federal Plaza, 710 King Street,
during, or as a direct result of, the Conscious Sedation Ofvilmington, DE.
Deep Sedation or General Anesthesia related thereto. The changes in Board Rule 2, 6, and 25 relating to
B. Failure to comply with this rule when said g quorum, the Secretary of the Board, and the Second
occurrence is related to the use of Conscious Sedation Ahjury and Contingency Fund are indicated because of
Deep Sedation or General Anesthesia may result in thgpe adoption of the Worker’s Compensation Improvement
loss of such permit described above, and will be considereq\ ¢t effective December 24,1997. The change in Rule 3

unprofessional conduct. will increase administrative efficiency by increasing the
o o use of the IAB number in correspondence. The change in
VI. Applications and Reapplications: Board Rule 9 is intended to improve the pre-trial process

A. A dentist who desires to obtain a permit to jj jpsyre timely filing of the pre-trial memorandum
administer Conscious Sedation, Deep Sedation, or Genergdientifying and narrowing issues. The addition to Board
Anesthesia shall submit an application on the formpyje 12 will insure that the Board is able to approve
provided by the Board, pay the permit fee, and meet thggntinuance requests when required to insure due process.
requirements for the permit described herein. Current rule 26 is being replaced to implement an efficient

B. A dentist who desires to renew a permit shall pechanism for those who are eligible for a expedited
submit a renewal application on the form provided by thepearing.  New Board Rule 27 officially adopts the

Board and pay the permit renewal fee. Re-inspection ofynofficial practice on motion day of handling certain

the facility. equipment, and staff shall not be necessaryyrocedural matters with orders prepared by the parties.
unless new techniques or criteria arise, as determined biina]ly. the addition of Board Rule 28 clarifies what issues
the Board with the aid of the Anesthesia Advisory may pe raised in the pre-trial proceedings by letter

Committee. o amendment to the pre-trial memorandum and what must
C. A permit issued by the Board under these pg added by separate petition.

requlations will expire at the same time as the permit
holder’s dental license and may be renewed biennially atomments :
the same time as the dental license is renewed.

Copies of the proposed rules are published in the
Delaware Register of Regulations and are on file at the
Department of Labor, Division of Industrial Affairs, 4425
Market St., Wilmington, DE 19802 for inspection during
regular hours. Copies are available upon request.
Interested persons may submit comments in writing at
before December 2, 1997 to the Industrial Accident Board
c/o the Division of Industrial Affairs.

Public hearing:

A public hearing on the changes will be held during
the regular meeting of the Industrial Accident Board at
11:00 a.m. on December 10, 1997 at the Hearing Room
of the Board, First Federal Plaza, 710 King St.,
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Wilmington, DE. where interested persons can presenWilmington, within the time limit, if any, fixed by law or

their views. Board rule for such filing; and similarly all requests for
official information, copies of official records, or
Text of current rule and proposed change: opportunity to inspect public records shall be made to the

Secretary of the Board.
Current Rule 2. Sessions
(D) Communications addressed to the Board and all
(A) Regular meetings of the Board for the transaction ofpetitions, and other pleadings, all reports, exhibits,
its business will be held during the normal work week atdepositions, transcripts, orders and other papers or
its office in Wilmington at such times as may be set upondocuments, received or filed in the office kept by the
notice by the Board. Secretary, shall be stamped showing the date of the receipt
of filing thereof.
(B) Special sessions of the Board for the transaction of
business may be held at any time and place in the State dfroposed Rule No. 3. The Administrator of the Office of
Delaware as may be scheduled by the Board. Workers’ Compensation: Filing of Papers

(C) Two members of the Board shall constitute a quorum(A) The Administrator of the Office of Worker's

for the transaction of business, and a decision or award b ompensation shall have custody of the Board’s seal and

a quorum shall be valid. official records, and shall be responsible for the
maintenance and custody of the docket, files and records

(D) Procedural matters arising prior or subsequent to aof the Board, including the transcripts of the testimony

hearing may be decided by one member of the Board. and exhibits with all papers and requests filed in
proceedings, the minutes of all action taken by the Board,

Proposed Rule 2. Sessions and of its findings, determinations, reports, opinions,
orders, rules, regulations and approved forms.

(A) Regular meetings of the Board for the transaction of

its business will be held during the normal work week at(B) All orders and other actions of the Board shall be

its office in Wilmington at such times as may be set uponauthenticated or signed by tAéministrator of the Office

notice by the Board. of Workers’ Compensation or such person as may be
authorized by the Board.

(B) Special sessions of the Board for the transaction of

business may be held at any time and place in the State ¢fC) All pleadings or papers required to be filed with the

Delaware as may be scheduled by the Board wittice Board shall be filed in the office of the Board at

as provided by law. Wilmington or other location designated for that purpose,
within the time limit, if any, fixed by law or Board rule
(C) and (D) omitted for such filing; and similarly all requests for official

information, copies of official records, or opportunity to
Current Rule No. 3. The Secretary: Filing of Papers  inspect public records shall be made toAlueninistrator

of the Office of Workers’ Compensation. All
(A) The Secretary shall have custody of the Board’s seacommunication after the Petition to Determine
and official records, and shall be responsible for theCompensation Due is filed shall contain the assigned IAB
maintenance and custody of the docket, files and record§ile number.
of the Board, including the transcripts of testimony and
exhibits with all tapes and requests filed in proceedings,(D) Communications addressed to the Board and all
the minutes of all action taken by the Board, and of itspetitions, and other pleadings, all reports, exhibits,
findings, determinations, reports, opinions, orders, rulesdepositions, transcripts, orders and other papers or
regulations and approved forms. documents, received or filed in the office kept by the

Administrator of the Office of Workers’ Compensation,
(B) All orders and other actions of the Board shall be shall be stamped showing the date of the receipt of filing
authenticated or signed by the Secretary or such othethereof.
person as may be authorized by the Board.

Current Rule 6. Formal Pleadings not required
(C) All pleadings or papers required to be filed with the
Board shall be filed in the office of the Board in (A) No formal pleadings or formal statement of claim or
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formal answer shall be required of any parties to any actiorwhen and only when 1) a medical or other material witness
before the Board, but each person making written requesshall be unavailable on the date for which the hearing has
for a hearing shall file with the Secretary of the Board, onbeen scheduled and the taking of said withess’ deposition
forms to be furnished by the Board, a statement givingis not feasible; 2) an attorney for a party shall be
substantially the information requested on said forms. unavailable due to an unintended conflicting court
appearance; 3) illness of a party, a party’s attorney, or of
(B) If, during the progress of any hearing, it shall appeara medical or other material witness; 4) an unexpected
to the Board that persons other than those named oabsence from the State of a party, a party’s attorney, or of
referred to in the claim petition are, or may be entitled to,a medical or other material withess. Said requests shall
or liable to, pay compensation, the Board may inquire intobe in writing and shall set forth the facts upon which the
and ascertain their rights and liabilities of such parties atrequest is based. Requests for continuances shall not be
an adjourned hearing of said case upon due notice to aloutinely granted.
such parties in interest. After the rights of all parties are b) Requests for continuances shall be granted in
determined, the Board may amend the title of the cause ithe discretion of a member of the Industrial Accident Board
such manner as may be right and proper. upon good cause being shown by the party requesting the
continuance. Except as provided below, every request for
Proposed Rule 6 Formal Pleadings not required a continuance upon the ground of absence of or
unavailability of a medical witness or other material
(A) No formal pleadings or formal statement of claim or witness shall be filed in writing with notice to the opposing
formal answer shall be required of any parties to any actiorparty and shall be accompanied by an affidavit on behalf
before the Board, but each person making written requestf the party applying therefore, setting forth the facts
for a hearing shall file with th&dministrator of the Office  which he expects to prove by such witness, the efforts
of Workers’ Compensation, on forms to be furnished by made to procure his attendance, and the date when the
their Board, a statement giving substantially the absence or unavailability of the witness became known.
information requested on said forms. If it be stipulated by the opposite party, that the witness if
called would testify as set forth in the affidavit, the Board
(B) If, during the progress of any hearing, it shall appearmember in his discretion, may refuse the request, and under
to the Board that persons other than those named osuch circumstances, the affidavit may be offered in
referred to in the claim petition are, or may be entitled to,evidence at the hearing. Requests for continuances based
or liable to, pay compensation, the Board may inquire intoupon unexpected emergency services to be performed by
and ascertain the rights and liabilities of such parties at am prospective medical withess need not be made in writing
adjourned hearing of said case upon due notice to all suctvhen such unexpected emergency service is brought to
parties in interest. After the rights of all parties are the attention of the party requesting the continuance within
determined, the Board may amend the title of the cause if8 days of the hearing date. Said request must nevertheless

such manner as may be right and proper. be ruled upon by a Board Member. The same requirement
exists for any other emergency situation arising within 3
Proposed Rule 9 () days of the hearing date. Notice must always be given to

the opposite party. In all such cases, within 1 week after
() _The pre-trial conference shall be held on a date nothe Board receives notice of the request, the party
later than 30 days after the date of filing of the petition atrequesting the continuance shall file with the Board an
issue. In the event that the pre-trial memorandum has noaffidavit setting forth the facts upon which the oral request
yet been filed with the Board, the Board shall issue anwas based.

order compelling the submission of the pre-trial (2) During Hearing:
memorandum by a date certain, not to exceed 30 days. Continuances requested after the commencement of
the hearing shall not be granted except in case of
Current Rule 12. Request for Continuance emergency, or to prevent a miscarriage of justice.
(A) Continuance Proposed Board Rule No. 12. Request for Continuance
(1) Before hearing:
a) Prior to 10 days before hearing: (A) Continuance
Requests for continuance may be granted in the (1) Before Hearing:
discretion of the Industrial Accident Board Scheduling a) Prior to 10 days before hearing:
Officer upon good cause being shown by the party Requests for continuances may be granted in the

requesting the continuance. Good cause shall be foundiscretion of theBoard Scheduling Officer upon good
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cause being shown by the party requesting the continuancéccident Board Second Injury and Contingency Fund
Good cause shall be found when and only when 1) a
medical or other material witness shall be unavailable on  No petition of an employer or its insurance carrier
the date for which the hearing has been scheduled and thfer reimbursement from the Industrial Accident Board
taking of said witness’ deposition is not feasible; 2) anSecond Injury and Contingency Fund as provided in 19
attorney for a party shall be unavailable due to anDel.C. Section 2327 will be accepted by the Board unless
unintended conflicting court appearance; 3) iliness of athe employer or its insurance carrier first notify by certified
party, a party’s attorney, or of a medical or other materialmail the Deputy Attorney General assigned to the
witness; 4) an unexpected absence from the State of industrial Accident Board, of its intention to seek
party, a party’s attorney, or of a medical or other materialreimbursement from said fund, and supply the Board with
witness. Said requests shall be in writing and shall seproof of compliance when its petition is filed. Any
forth the facts upon which the request is based. Requestapplication for reimbursement from said fund shall be by
for continuances shall not be routinely granted. petition with supporting medical documentation attached.
b) Within 10 days before hearing:
Requests for continuances shall be granted in theProposed Rule No. 25. Reimbursement from the Workers’
discretion of a member of thBoard upon good cause Compensation Fund
being shown by the party requesting the continuarige.
addition to the reasons set forth in (1) a), good cause is  No petition of an employer or its insurance carrier for
shown if circumstances, including but not limited to the reimbursement from thé&/orkers’ Compensation Fund as
adequacy of notice, prevent a party from having a full andprovided in 19 Del. C. 2327 will be accepted by the Board
fair opportunity to be heard. Except as provided below,unless the employer or its insurance carrier first notifies
every request for a continuance upon the grounds of théy certified mail the Deputy Attorney Genermadsigned
absence of or unavailability of a medical or other materialto defend said Fund, of its intention to seek reimbursement
witness shall be filed in writing with notice to the opposing from said Fund, and supply the Board with proof of
party and shall be accompanied by an affidavit on behalfcompliance when its petition is filed. Any application for
of the party applying therefore, setting forth the factsreimbursement from said Fund shall be by petition with
which s/he expects to prove by such witness, the effortssupporting medical documentation attached.
made to procurghe attendance, and the date when the
absence or unavailability of the witness became known.Current Board Rule No. 26
If it be stipulated by the opposite party, that the witness if
called would testify as set forth in the affidavit, the Board (A) If a claimant who is receiving no wages or benefits
member irhis/her discretion, may refuse the request, anddesires to have his petition heard at the earliest possible
under such circumstances, the affidavit may be offered intime, or is out of work without income or substantial
evidence at the hearing. Requests for continuances basédcome, he may file with his petition, or thereafter, a
upon unexpected emergency services to be performed biRequest for Expedited Hearing, which shall state the
a prospective medical witness need not be made in writinggrounds for the Request and shall be accompanied by the
when such unexpected emergency service is brought téollowing:
the attention of the party requesting the continuance within (1) A copy of the Board’'s standard Pretrial
3 days of the hearing date. Said request must nevertheleddemorandum, filled out as completely as possible with
be ruled upon by a Board member. The same requirementgard to the claimant’s case.
exists for any other emergency situation arising within 3 (2) A copy of a medical report, hospital record, or
days of the hearing date. Notice must always be given tsimilar documentation, which fairly describes the nature
the opposite party. In all such cases, within 1 week aftef claimant’s injury and disability and the cause thereof;
the Board receives notice of the request, the partyif such documentation is unavailable, or incomplete,
requesting the continuance shall file with the Board anclaimant shall submit a supplementary statement
affidavit setting forth the facts upon which the oral requestdescribing, to the best of his knowledge and understanding,
was based. the nature of his injury and disability and the cause thereof.
2) During Hearing: (3) A statement identifying : (a) the name and address
Continuances requested after the commencement obf employer’s insurer, if known; and (b) the name of the
the hearing shall not be granted except in cases operson, if known, who denied the claim and his office
emergency, or to prevent a miscarriage of justice. address and telephone number.

(B) Upon filing of a Request for Expedited Hearing, it
Current Rule No. 25. Reimbursement from the Industrialshall be reviewed for completeness by a pretrial officer of
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the Board. Unless substantially lacking in compliance withto secure an early date have been completed, the officer
the requirements of (A), a copy of the Request andshall schedule a hearing and notify both parties.
supporting papers shall promptly be sent, certified mail,

return receipt requested, to the employer and its insurancé-) If the Request for Expedited Hearing is opposed, or if
carrier, if known, together with a copy of this Rule (or a a proposed hearing date is opposed, or if a postponement
resume of its requirements) and a notice as to the namis sought, or if there is any other procedural dispute, the
and telephone number of the Board’s pretrial officer pretrial officer shall schedule a conference at the earliest
handling the case. practicable time before a Member of the Board, who shall

If the filed Request does not fully comply with the hear the parties and determine the issues presented,
requirements of (A), the pretrial officer may direct the including the establishment of appropriate terms and
claimant to submit further information or documentation conditions and a hearing date. Ruling may be issued orally
before the Request will be sent to employer or its insurerpr in writing; if so direct, counsel for one of the parties
or the officer may direct claimant to submit the additional shall prepare a form of order.
material directly to employer, its insurer, and the Board.

Proposed Board Rule No. 26
(C) Within five (5) business days after receipt of a
Request for Expedited Hearing, employer or its insurer(A) A claimant who meets the criteria set forth below
shall notify the designated pretrial officer by telephone, may request that the Board consider his/her petition on an
or by writing delivered within the allowed time, of the expedited basis.
following:

(1) Whether the Request is opposed and, if so, thgB) In order to be eligible for an expedited hearing, the
reasons therefor. If additional time for this decision is claimant must meet all of the following criteria:
requested, the pretrial officer may, for good cause allow (1) (S)he is not currently working and has no other
up to five (5) additional days, and shall notify claimant if sources of income.

this is done. (2) (S)he has been certified by a physician as totally
(2) The name and address of the lawyer who will disabled from engaging in any form of work activity.
represent it. (3) (S)he has filed the petition no later that 30 days

(3) The name and address of each physician or otheafter the period of total disability began or 30 days after
expert being engaged to examine or test claimant and théhe employer issued a denial of the claim for recurrence.
dates of appointments. If additional time for scheduling (4) (S)he has notified the employer and/or carrier of
appointments is requested, the pretrial officer may, forthe claimed disability within 15 days of the date the same
good cause, allow up to ten (10) additional days foris alleged to have begun.
submission of this information, and shall notify claimant
it this is done. (C) A petition for an expedited hearing shall be filed with

(4) Whether a formal pretrial conference is requested the following documents attached:

(1) A medical authorization fully executed by the

(D) If a formal pretrial conference is requested, it shall claimant and appropriately withessed.
be scheduled as promptly as practicable by the pretrial (2) A copy of all disability certificates issued by a
officer. Otherwise, the Pretrial Memorandum shall be physician relating to the current period of disability
completed, served on claimant, and filed with the Boardalleged.
within ten (10) business days after the deadline for the (3) A statement signed by the claimant and, if
response under (C)(1). represented, his/her attorney certifying that a copy of all

medical records of the claimant in the possession of the
(E) As soon as itis determined (by consent or by ruling)claimant and his/her attorney shall be produced to the
that a case will have an Expedited Hearing, the pretrialemployer’'s counsel with 5 days of notification of
officer shall confer with the parties to set a date and timerepresentation.
for hearing. Should it appear to the pretrial officer that (4) A statement signed by the claimant listing all
undue delay is threatened, due to difficulty in securingmedical providers by whom (s)he has been treated in the
pertinent records or a timely appointment for examination10 years preceding the filing of the petition at issue.
or other cause, the pretrial officer may endeavor to resolve  (5) An affidavit, duly executed by the claimant and
the cause for delay by direct communication with any subject to the penalties of perjury, that (s)he meets the
person responsible, and both parties shall cooperate igriteria of (B) of this rule.
supporting efforts to secure an early hearing date. As soon (6) A certification by counsel that (s)he has examined
as the pretrial officer is satisfied that all responsible effortsthe claim and, in his/her opinion, the claim meets the
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criteria for an expedited hearing, and further, that thebe made in the first instance by the pretrial officer.
claimant is prepared at this time to pursue his/her claim.

(7) _An original pretrial memorandum, on the Board’s (J) Any party may seek reconsideration of the pretrial
standard form, completed with respect to the claimant’sofficer’s determination as to the sufficiency of the petition
case. for an expedited hearing . Such application for

(8) A copy of a cover letter to the carrier and/or reconsideration shall be made to the Board at the first
carrier’s counsel forwarding a courtesy copy of the petitionregularly scheduled motion day following the pretrial
and supporting documents or a written statement signea¢onference.
by the claimant and his/her counsel detailing the reasons
prohibiting the forwarding of a courtesy copy of the Proposed Board Rule No. 27

petition.

(A) Any party seeking relief from the Industrial Accident
(D) A petition requesting expedited relief shall clearly so Board on any of the matters listed below shall present the
state, All such petitions shall be reviewed for completenes8oard with a proposed form of order, suitable for
by the pretrial officer. A petition failing to meet any of immediate signatures by the Board member(s) hearing
the criteria of (B) and (C) above, shall not be acceptedhe request for relief. This rule shall apply to:
for purposes of an expedited hearing. It shall, rather, be (1) Motions to compel production of documents.
considered in the due course of Board scheduling. (2) Mations to compel claimant to execute a medical
or other authorization (including a copy of the proposed
(E) A petition meeting the criteria of the Subsections (B) authorization).
and (C) above shall be sent to the carrier and/or self- (3) Motions to dismiss for failure to prosecute.
insured employer either via fax and regular mail (if the (4) Uncontested petitions to terminate temporary total
carrier has previously been provided with a courtesy copyor temporary partial disability benefits.
of the petition) or by certified mail, return receipt requested (5) Uncontested petitions for approval of
within 5 days of the filing of the petition, unless counsel commutation of benefits.
has already entered an appearance on behalf of the carrier/ (6) Application to take the deposition of a witness
employer. unavailable for trial.
(7) Application for reconsideration of a pretrial
(F) A petition meeting the criteria of (B) and (C) above officer’s decision.
shall be set for a pretrial conference not later than 10 days
after its filing with the Board. Counsel of Record for the Proposed Board Rule No. 28
parties shall participate in the pretrial conference absent
approval from the pretrial officer. Such approval shall be Whenever a petition is pending before the Board,
given only upon certification by Counsel of Record that either party may file an additional petition or assert an
the person participating in the conference shall be fullyadditional issue in the manner prescribed below.
familiar with the claim and shall have the authority to
schedule the hearing, coordinate witnesses and narrow th@) The following issues may be added to a pending
issues to be heard. petition through a letter request timely filed with the Board
and sent to opposing counsel in the same manner as service
(G) A petition meeting the criteria of (B) and (C) above is made upon the Board:
shall be scheduled for a hearing no later that 90 days from (1) A request for payment of medical expenses.
the date of the filing of the petition. (2) A request for reimbursement of travel expenses.
(3) A request for partial disability benefits under
(H) The Board shall reserve 2 hearing times per monthsection 2325 if the pending petition involves a petition
for the purposes of hearing cases meeting the criteria ofor a period of total disability benefits or a request for a
(B) and (C) above. review of the compensation agreement.

() _A party wishing to challenge the sufficiency of a (B) The following issues may be added to a pending matter

petition for a expedited hearing shall do so at the time ofupon the filing of a formal petition:

the pretrial conference. Within 3 days thereafter, the party (1) A petition for Review of Compensation
shall submit a written statement as to the basis for theAgreement.

challenge, including documentation of any medical records (2) A petition for permanent partial impairment
or facts upon which it relies. The ruling as to the benefits.

sufficiency of the petition for an expedited hearing shall (3) A petition for recurrence of total disability.
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(4) A petition for disfigurement benefits. regulation titled “Commencement” is found in Section
I.J.4., and also refers to diploma information. These
(C). A determination regarding the consolidation or regulations generally contain procedural information and
severance of two petitions or issues for hearing before theften repeat the same information stated in different ways.
Board shall be made, in the first instance, by the pretrialThe amendment places these regulations in a single section
officer. In so determining, the pretrial officer shall and includes only those three issues that are regulatory.
consider the following: There is one change, December 31, rather than September
(1) Whether a party may sufficiently respond to a 30, will be the cut off date for completing all work required
newly raised issue within the time constraints of the Boardto receive the June diploma. The new section would be
Rule 9 regarding the listing of withesses and 19 Del. C.referred to as High School Diploma and Record of
section 2127(b) regarding settlement. Performance and would be found in Section IV.K.1.,2. and
(2) Whether the party who must respond to the new3. in the Handbook for K-12 Education.
petition and/or issue objects to its consolidation with the

pending petition. C. IMPACT CRITERIA
(3) Whether medical testimony has been committed
to the record. 1. Will the amendments help improve student

(4) Whether the introduction of the new issue will so achievement as measured against state achievement
alter the amount or nature of the evidence to be presentestandards?
that the hearing cannot be completed within the time The amendments do not address curriculum issues,
originally estimated by the parties. their focus is on the high school diploma and the Record
of Performance.

2. Will the amendments help ensure that all students
receive an equitable education?

DEPARTMENT OF EDUCATION The amendments address issues of fairness concerning
STATUTORY AUTHORITY: 14 DeLawarRe CopE the granting of the high school diploma and the Record of
SecTion 122(d), (14DEL.C. 122(d)) Performance as was true of the original regulations.
EDUCATIONAL IMPACT ANALYSIS PURSUANT 3. Will the amendments help to ensure that all

TO 14 DEL. C., SECTION 122(d) students’ health and safety are adequately protected?

The amendments do not address health and safety
The following amendment to a regulation is issues, they address granting of the high school diploma

recommended by the Secretary with the consent of theind the Record of Performance.
Board of Education and will be discussed at the November
20, 1997 State Board of Education meeting for adoption 4. Will the amendments help to ensure that all
at the December State Board of Education meeting. students’ legal rights are respected?

The amendments, as with the original regulations,
THE HIGH SCHOOL DIPLOMA AND THE RECORD  address students rights concerning diplomas and the

OF PERFORMANCE Record of Performance.
A. TYPE OF REGULATORY ACTION REQUESTED 5. Will the amendments preserve the necessary
Amendment to Existing Regulations authority and flexibility of decision makers at the local
board and school level?
B. SYNOPSIS OF SUBJECT MATTER OF The amendments preserve, as the original regulations
REGULATION did, the necessary authority and flexibility of decision

making at the local board and school level.

The Handbook for K-12 Education has five
regulations related to the high school diploma and the 6. Will the amendments place unnecessary reporting
Record of Performance. They are found in Section IV.K.,or administrative requirements or mandates upon decision
Diploma and Record of Performance Procedures, K.1.makers at the local board and school levels?
Diplomas, K.2., Diploma Procedures, K.3., Record of The amendments do not change the reporting or
Performance, K.4., Replacement of High School Diploma,administrative requirements of the original regulations.
and K.5., Certification of High School Diploma. Another

7. Will decision making authority and accountability
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for addressing the subject to be regulated be placed in theesponsibitity—of-the—toecal-schoot-district-to—establish
same entity? gtidetinesforthe-granting-of-the Record-of Performance

The amendments do not change the decision makinge—fer—determintng—which—stugdents—partictpate in
authority and accountability required by the original eommenecementexereises.

regulations.

M K DIPLOMAAND-RECORD-OFPERFORMANCE
8. Will the amendments be consistent with and notPROECEBURES
an impediment to the implementation of other state + DBiHPEOMA

educational policies, in particular to state educational A—toecat-schootdistrietissues—ahigh—sehool
policies addressing achievement in the core academiehptoma—thder—the—auspices—of-the—StateBoard of
subjects of mathematics, science, language arts and soci&dduecation—Fhe—tiptoma-indicatesthat the—reeipient has

studies? satistfactority-fulfited-the-minimal-program—reeguirements
The amendments will not be an impediment to the established-by-the-State Board-efEducation-and-the local
implementation of other educational policies. board-of-eduecationinrespectto-the-unitsofereditrequired
for-graduation
9. Isthere aless burdensome method for addressing 2 BHPEOMAPROCEDURES
the purpose of the amendments? & Establishedprocedures—for-the—ecertification

The amendments are necessary to clarify what in theefseniors-and-the-ordering-of-diptomasforgraduates are
original regulations is actually required and remove theferwarded-during-the-Decemberprior-to—commencement

procedural and technical assistance statements. to-each-high-schoolprincipatby-the DepartmentofPublic
10. What is the cost to the state and local school b: Thereguirementsforgratuation—+from a
boards of compliance with the amendments. Petaware-high-schootare-specifiedn-the-—section-of this
The amendments do not effect the cost. Handbook-—entitted-CreditReguirements.
€. bDiptomasforoene—schootyear—cannot be
AS AMENDED issted-afterSeptemberofthenextsechoolyear—A-student

IV.K. High School Diploma and Record of Performance next-schoot-yearwittreceive—adiptoma—from-the-sehool

1. A state sanctioned diploma will be granted to yearin-which-he-orshe-completes-thereqairements.
pupils who meet the state and local school district & Atthough—dupticate—diptomas—witnot-be
requirements for graduation. It is the responsibility of isstedlegitimateregquestsforvatidation-of-graduation will
local school districts to establish guidelines for granting be-satisfied-throtugh-atetter-of-certification.

the Record of Performance in lieu of a diploma. e. Reguestsfordiptoma—infermation—from
2. Diplomas from one school year can not be issuedgraduates-of Betaware-high-sehoots—should-be-directed to
after December 31 of the next school year. the-BepartmentefPublictastruction-high-sehootattending

3. Duplicate diplomas will not be issued. but atthe-time-ofgraduation—tthe-schooldoesnothave the
legitimate requests for validation of graduation will be recerds,caltthe Bepartment-of-Edueation.
satisfied through a letter of certification. Requests for 3 RECORBOFPERFORMANEE
diploma information from graduates of Delaware high & Thereare-atimitednumberofpupitswho are
schools should be directed to the high school the studentrable—to—meet-the—general-educationalregairements
was attending at the time of graduation. If the school doesrecessary-forthe-granting-of-a-diptoma.
not have the records then the student should contact the b: TheRecordofPerformance-may-beused to
Department of Education in Dover. The letter of recognize-the-efforts-andaccomptishments-efthesepupils.
certification must contain the name of the applicant, the e Schoot—tdistriets—using—the—Record of
name of the school, the date of graduation, and the diplom&etformance—shottd—establish—gtidetinesforits use

registry number and must be notarized. metrding—which—pupHs—are—to—participate— in
commencement.
FROM THE HANDBOOK FOR K-12 EDUCATION & The-avaitabitity-ofthe Record-ofPerformance
shotutd-serve-toremintus-that-each-high-sehoothas the
fieledlio] iy ee-to-ptpits—who (1) develop programs adapted to individual
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e vidaafeed —
(3) place-pupits-inreguiarprograms-when-they DEPARTMENT OF EDUCATION
eanprogress-beyond-the-speeial-edueationpregram. StAaTUTORY AUTHORITY: 14 DeLaware CobDE
4 REPLACEMENT—OF—tHHG&H—SEHOOL SecTion 122(d), (14DEL.C. 122(d))
BHPEOMA
. &9 . blic EDUCATIONAL IMPACT ANALYSIS PURSUANT
high-schoolshotid-reduire-the replacement of a-diptoma, TO 14 DEL. C., SECTION 122(d)

& EE“E&.EE the-principal o app eptiate-sehool The following amendment to a regulation is
otfietal el. the—high—sehootfrom-which—the-person recommended by the Secretary with the consent of the
graduated; Board of Education and will be discussed at the November

b the-appropriate schootofficiat withinthe high 20, 1997 State Board of Education meeting for adoption
sehootwittvetity the-date-of graduation-and-the-diploma at the December State Board of Education meeting.

e the—appropriate—sehoot-officiat-of-the—-high EDUCATION OF HOMELESS CHILDREN AND
schootwill-eontact-the—company producing-the—diptoma YOUTH

& thepersonwillprovide-the-amountneeessary A. TYPE OF REGULATORY ACTION REQUESTED
forthe—reptacement-of-the—diploma—tobesent-with the = Amendment to Existing Regulation

PO ;
5 €eERHHeAHON——OF—tHHEeH—SEHOOL B. SYNOPSIS OF SUBJECT MATTER OF THE
PiPLOMA AMENDMENT

Shetltagraduate-of-aDetaware-high-sehoeotrequire  The regulations for the Education of Homeless
veﬁﬁeaﬁeﬁ—ef—graﬁmeﬁ—t-hese—pfeeedwes—afe—to beChildren and Youth, Section L.10.a.- j. on pages A-43 to
A-46 in the Handbook for K-12 Education are for the most
& Theprincipaoerapprepriate—high—sehool part being readopted as they are presently written. The
effictatwottd-provide-atetterof-verificationthatinetudes exceptions are, changing the lead paragraph to more

the-folowing: concisely state the relationship of the Department of
*  Name of applicant Education regulations to the federal legislation, removing
- Date-ofgraduation subsection e.(1)(b), because of its inaccuracy and changing

the Department of Public Instruction to the Department

* Name-ofschoo PR ; ; ; :
! of Education in section 10.j. The regulations define who

* Diplemaregistry number . homeless children and youth are and what their rights and
b FhepersonaHettershotit-thenbenotarizedresponsibilities are as well as the responsibilities of local
ant-sentto-the-personeoncerned. school districts concerning their education including

€ inthe-eventthat-the-person—reguesting atransportation and immunization and when necessary the
vetitieation—ts—not-abte—to—obtain—the—appropriate rapid transfer of records. The amended regulations would
information—from-theit—high-sehoottte—to—a—elosifg or remain in the same section, L.10.a.- j., of the Handbook
reorganizationthe-persern-may-contactthe Bepartment ofgr K-12 Education.
Public-tnstraction Fducationforappropriate-verification.
C. IMPACT CRITERIA

1. Will the amendment help improve student
achievement as measured against state achievement
standards?

The regulation is designed to give homeless children
and youth full access to the benefits of public education
even though their place of residence is not always stable
and the amendment does not change that.

2. Will the amendment help ensure that all students
receive an equitable education?

The regulation is designed to give homeless children
and youth the same educational opportunities as those
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children and youth whose housing arrangements are more
stable and the amendment does not change that. Handbook for K-12 Education

3. Will the amendment help to ensure that all I.L.10. POHEYPERTFANINGTOPROCEDYRES
students’ health and safety are adequately protected? REGULATIONS FOR THE EDUCATION OF

The regulation helps to insure that homeless childrenHOMELESS CHILDREN AND YOUTH
and youth have the same health and safety protections as
other children and the amendment does not change that. Fhe-State-Boart-ofEducation-is-eoncerned-about the

probtem-efhomelessressandwishesto-assurethatehildren

4. Will the amendment help to ensure that all &Hd—yeu+h—mﬁ=re—a+e—hefﬁe+ees—ha-\fe—aeeess—fe—a free,
students’ legal rights are respected? vided

The regulation addresses the legal rights of homelesse—studeﬁis—whe—&re—res-rdeﬁs—ef—the—sme—eeﬁs-tﬁent with
children and youth concerning their education and theState-schoolattendancetaws—Further,-Coengresspassed
amendment does not change that. Consistent with the provisions of the Stewart B. McKinney

Homeless Assistance Act, 42 USC 11364in-1987=and the

5. Will the amendment preserve the necessaryStateBeartsupporis—that-Aet—For-these—reasthes
authority and flexibility of decision makers at the local Secretary with the consent of the State Board of Education
board and school level? adoptgthe following regulations on assistance to homeless

The amendment does not change the necessarghildren and youth:
authority and flexibility of decision making that existed a. The term “homeless” or “homeless individual”
with the original regulation. shall include:

(1) anindividual who lacks a fixed, regular, and

6. Will the amendment place unnecessary reportingadequate nighttime residence; and
or administrative requirements or mandates upon decision (2) an individual who has a primary nighttime
makers at the local board and school levels? residence that is:

The amendment does not change the necessary (a) a supervised publicly or privately
reporting or administrative requirements of the original operated shelter designed to provide temporary living
regulation. accommodations (including welfare hotels, congregate

shelters, and transitional housing for the mentally ill);

7. Will decision making authority and accountability (b) an institution that provides a temporary
for addressing the subject to be regulated be placed in theesidence for individuals intended to be institutionalized;
same entity? or

The amendment does not change decision making (c) apublic or private place not designed for,
authority and the accountability for homeless children andor ordinarily used as, a regular sleeping accommodation
youth required in the existing regulation. for human beings;

but does not include any individual

8. Will the regulation be consistent with and not an imprisoned or otherwise detained pursuant to an Act of
impediment to the implementation of other state Congress or a State law.
educational policies, in particular to state educational b. A homeless individual shall be eligible for
policies addressing achievement in the core academiassistance if the individual complies with state or federal
subjects of mathematics, science, language arts and socialcome eligibility requirements applicable to assistance
studies? to the homeless.

This regulation with the amendment is not an c. Alllocal school districts, in cooperation with each
impediment to the implementation of any other state other, shall assure that each child of a homeless individual
educational policies. and each homeless youth have access to a free, appropriate,

public education which would be provided to the children

9. Isthere aless burdensome method for addressingf a resident of the State, consistent with school attendance

the purpose of the amendment. laws.
This regulation as amended is necessary to d. After consultation with the parent or guardian of
compliment the federal legislation. a homeless child, the homeless youth, and/or the applicable

social worker, the local school district in which a homeless

10. What is the cost to the state and local schoolchild or youth resides, as defined in section a. of this

boards of compliance with the amendment? policy, (“the new school district”), shall determine whether
This amendment does not effect the cost. the homeless child or youth shall:
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(1) be enrolled in the appropriate school in the available within ten (10) school days to the new school
attendance area of the school district in which the homelesdistrict;
child or youth resides; or (2) when there is a request for such records, be

(2) be provided a free appropriate public transferred in a speedy fashion, employing the use of
education program with services comparable to servicesouriers, if necessary;
offered to other students in the district, in the shelter or (3) when such records cannot be provided with
other temporary living accommodation; or sufficient speed to ensure continuity of programming, be

(3) continue his/her education in the home school supplemented by telephonic communication regarding the
serving the attendance area of residence in the district oAppropriate placement of and programming for the
origin for the remainder of the school year. homeless child or youth.

Such a determination shall be made consistent To this end, all shelters and other regularly
with the homeless child’s or youth’s best interests, and,established temporary living accommodations shall be
where necessary, shall be made in consultation with angrovided, by the school district in which they are located,
with the cooperation of, the homeless child’s or youth’s signature forms for the release of such information by the

district of origin. district of origin. Couriers should be used to expedite the
delivery of such forms to the district of origin.
e. School bus transportation shall be provided All such exchanges of records shall be done in a

consistent with those services offered other students imanner which is consistent with the Procedures for the
the State. To that end, school districts shall provideCollection, Maintenance and Disclosure of Student Data.
transportation:
(1) where itis determined that the homeless child h. Each homeless child shall be provided services
or youth will attend school in the new school district; comparable to services offered to other students in the
(a) through regularly scheduled school school selected according to the provisions of section d.,
transportation, to the appropriate school serving theincluding educational services for which the child meets
attendance area of the new school district in which thethe eligibility criteria, such as compensatory educational
homeless child or youth resides; or programs for the disadvantaged, and educational programs
{b) asnecessary-toprovide—compatable for the disadvantaged, and educational programs for the
servicestoraprogram-of-educationinthe-shetterorothehandicapped and for students with limited English
temporary-tiving-accommodation: or proficiency; programs in vocational education; programs

(2) where itis determined that the homeless child for the gifted and talented; and school meals programs.
or youth will remain in the home school serving the
attendance area of residence in the district of origin: i. Dispute resolution shall be through the applicable
(a) through regularly scheduled school local boards of education, appealable to the State Board
transportation, from the nearest bus stop, to the student’sf Education pursuant to 14 Del. C. 81058.
temporary residence, in the attendance area of the district
of origin, to the home school. j- One person shall be designated by each school
district to coordinate services to homeless children and
f. School districts shall ensure that policies youth, and each district shall report the name of that person
concerning immunization, guardianship and birth to the Department ofPublietastrueti@ducation, Office
certificates do not create barriers to the school enrollmenbf Coordinator of Education of the Homeless, at the
of homeless children and youth. To that end, schoolbeginning of each fiscal year.
districts shall:
(1) assist homeless children and youth in meeting(State Board Approved September 1989; Revised March
the immunization requirements; 1993)
(2) assist homeless children and youth in matters
concerning guardianship;
(3) assist homeless children and youth in
obtaining birth records as needed; and
(4) keep documentation of efforts made by the
district in this regard in each student’s file.

g. School districts shall ensure that the school
records of each homeless child or youth shall:
(1) be maintained so that such records are
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from losing class time in English Language Arts,

DEPARTMENT OF EDUCATION mathematics, science and social studies.
StaTUTORY AUTHORITY: 14 DeLawaRE CoDE
SecTion 122(d), (14DeL.C. 122(d)) 2. Will the amendments help ensure that all students

receive an equitable education?

Driver Education programs are statewide programs
and all students receive the exact same curriculum, the
amendments make it clear that the curriculum is to be the
same for all students.

EDUCATIONAL IMPACT ANALYSIS PURSUANT
TO 14 DEL. C., SECTION 122(d)

The following amendment to a regulation is
recommended by the Secretary with the consent of the 3. Will th d ts helo t that all
Board of Education and will be discussed at the November Co ! € amendments nhelp o ensure that a
20, 1997 State Board of Education meeting for adoptionswdems health and safety are adequately protected?

at the December State Board of Education meeting. Driver educ_:atlon programs stress issues of safety as
part of the curriculum and the amendments do not change

EDUCATIONAL IMPACT ANALYSIS PURSUANT that fact.

TO 14 DEL. C., SECTION 122(d) 4. Will the amendments help to ensure that all

students’ legal rights are respected?

Driver education programs include content on the
legal rights and responsibilities of drivers and the
amendments do not change that fact.

DRIVER EDUCATION

A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

5. Will the amendments preserve the necessary
authority and flexibility of decision makers at the local
board and school level?

The amendments provide for additional authority and
flexibility of decision making at the local district and
school level by giving districts the choice of granting credit
Education. There is also another regulation on Adult®’ not for the drive_r ec_iucation course gnd counting t_he

course or not counting it toward graduation. The decision

Driver Education approved by the State Board in o
November 1971, revised in August 1988, and again in Juné}ijS to_what classes S“!d.e”ts can miss in order to accumulate
' ' behind the wheel driving” time has been made through

1996, but not placed in any particular document. The
: . . _“the amendments.
amendments consolidate these Driver Education
regulations and make six changes and/or additions to the . .
- . . . . 6. Will the amendments place unnecessary reporting
existing regulations. The additions are sections on special - : . .
> ; ; gr administrative requirements or mandates upon decision
education students and adult education. There is also a

. : makers at the local board and school levels?

new section stating that students may not be released from ) o

; i . . The amendments do not include any additional
English Language Arts, mathematics, science or somalr orting or administrative requirements
studies classes for behind the wheel practice sessions th&EP 9 q '
will begin with the 1998-1999 school year. The changes
include: making the grading system pass/fail and
permitting local school districts to decide if they want to .

. ) ) . same entity?

grant credit for driver education and if they want to count - . . -

o . . The decision making authority and accountability for
the credit, if awarded, toward graduation. This change ddressing the subiect will remain in the same entit
also begins with the 1998-1999 school year. The amended 9 I y:
regulations would be titled Driver Education and become

section IV.A.3.h,(1) through (9).

B. SYNOPSIS OF SUBJECT MATTER OF
REGULATION

The regulations for Driver Education programs are
found in three places in the Handbook for K-12 Education.
They are |1.G.2, Driver Education Policy, I.G.3, State Board
Policy on Driver Education, and IV.A.2.h, Driver

7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the

8. Will the amendment be consistent with and not
an impediment to the implementation of other state
1. Will the amendments help improve student edchtlonal pol|c_:|es, in .part|cular.to state educanona_l

; ) . HOHCIeS addressing achievement in the core academic
achievement as measured against state achievement | . ) . .
standards? subjects of mathematics, science, language arts and social

. _ . 052

The amendments will help improve student studies

. . . . . The amendments are consistent with the emphasis on
achievement in Driver Education and will prevent students ) : : .
the core academic areas since driver education students
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will no longer be permitted to leave these core academichetoeat-supervisoryprogram.

classes in order to accumulate “behind the wheel driving”  Brivereducationteachers-have-beenexpectedto carry

time. efastocat-staffF-members—This—isto—continte—DBriver

eddcation—teachers—are—subjeetto—the—same—-assignments

9. Isthere aless burdensome method for addressingna-generat-duties—ant+responsibitiies—as—any-teacher in

the purpose of the regulation? the—sechootdistrietbutitisrecommended-thatsuch
The amendments are necessary to consolidate thassignmentsshottdnotinterfere-with-theirresponsibility

existing regulations in one section and to make change$orserving-125-drivereducation-students.

that are consistent with the reform movement. Dﬂveﬁedﬂe&fr&ﬁ—teaehers—are—beﬂﬁg—ms—tﬁreted to

10. What is the cost to the state and local schoolef—eemmtwea&ma—a&d—r&m&eﬂ—ﬂ%efe—as—eﬁpesed—to the

boards of compliance with the regulation? traditionatattachmentto-the-State Department-of-Public
These amendments will not change the cost oftrstruetion.
supporting the statewide driver education program. b: morderto-be-eligibleforapproval-by-the-State
Board-of Education-the-course-mustbe-anintegratpart of
FROM HANDBOOK FOR K-12 EDUCATION the—schoot—curricttum—andmust-appear—in—the—+egular
school-schedute—Furthermoere—thefoltowing—mirimum
62 BRIVEREBDUCAHONPOLICY time-standards-forthe-drivereducationcotrse-mustbe met
& The-—currentphitosophy-of-the-State-Bepartment by-athparticipating-schools:
of-Pubtic-struction-stiputates-thatitisimportantthat the & Fhe-drivereducation—course—shat-nectide a
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home-and-schoolassignmentsretatedto-drivereducatiosueh—cotrse-having-been-approved-by-the-State Board of
W%%dﬁ%&%ﬁﬁ%ﬁfeﬁwhmchemﬁd—%ﬁ—%%dﬁdﬁeﬁt%%urses

MAShH  DriverEducation 3: Records—shalt-bekepton—attpupits—and—afinal
B The Detaware—Cotde—establishedthe—foltowing reportisto-besubmittetto-theEducation—-Associate of
regutation-inrespectto-drivereducation briverEducationand-Safety-immediatety-upon-eonetdsion
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State-DepartmentofEducation—certified-State- Bepartment Driver Education
of Edueation-eertifiecHnstructoroceupying-the-seatbeside
the-driver. (1) Delaware residents are entitled to free driver

education one time only. Students who are not successful

8. Theschooltadministration-may-assess-and-eollectn their initial driver education course may register in any
fees—#em—these—s—tudeﬁfs—eﬁfeHed—rﬂ—the—dﬁfeFedueatlomf the adult driver education programs for a fee.

the-amotntbeyond-the-fundsprovidedby-thetoealschool (2) The Individualized Education Program Team, in
tistrietfor-any-otheradult-eraftersehoothodtrs—course.consultation with the Driver Education teacher, can make
Fhe-drivereducationteacherisnotto-coltectfees-oerhandlenodifications to the Driver Education program for special
the-moeniesinany-manner—Fhe-schootadministration issducation students through the students’ Individual
to—provide—this—service—andpaythe—driver—etuecation Education Program (I.E.P.).
teachers-satary-and-carexpensesfromthetocatfunds and

assessedfees. (3) Delaware residents attending school out of state
as sophomores, students in excess of the SeptemBer 30
H- FhebrverEducation—Teachers unit allotment, students attending private and parochial

academies in state with sophomore enrollments of less than
+. Fhe-drivereducationteachershat-be—certified to twenty-five, home schooled students and any student

teach—driver—educationby-theCertification—Office, approved by the Secretary as an exceptional case are
Assessmeﬁfs—aﬁd—Aeeew%&bﬂﬁy—Braﬁeh—Sfafe—BeﬁaﬂmerEntltled to attend summer driver education without charge.

Districts must notify all nonpublic and public high schools
in their district by April  annually as to the location of

2 Theteacher—shal-oceupy-the—seatbeside thethe nearest summer driver education program. Summer
student-dariveratalt-times-during-the-in-carinstraetion.  Driver Education must be offered between June 1 - August

31 and each request for free-tuition must be approved by
3. TFheteachershalconductthe-course-nthe-sameahe Secretary of Education through the Office of the

manner-as-theregwtarhigh-schoolcourse. Education Associate for Driver Education, Safety and
Physical Education.
Ht- FheDriverEducationProgram
(4) Adult Driver Education programs, when offered,

T+ Fhe-attomobieshaltbe-eqtuippedwith-theproper must follow the same regulations established for the high
du-akemteh—aﬁdh%bﬁ&kedepeﬁ&rﬁg-eﬂ{ype—e%ﬁﬁsmssmrschool and the summer programs. The adult programs

are available to any individual for a fee through a local
school district in each county. The costs per student for

2 The-automobite—shat-disptay-on-itst+oeof-orrear adult driver education will be determined by the
bumpera-sigh-desighatingitas-a-trivereduecationvehicldepartment of Education.
whenevera-studentisbehind-the-wheek—(Fthe-sign is to
be-the—same-as-thosenow-approvedforuseby-the State (5) The driver education course must include a
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minimum of forty-four (44) class hours of instruction

(a) Pass/Fail grades for publication in the

consisting of thirty (30) class hours of classroom Department of Education “Report of Educational

instruction, seven (7) class hours of in-the-car behind-theStatistics” must be received by the Department of

wheel laboratory instruction and seven (7) hours of actuaEducation no later than June®@r Reqular Driver

observation in-the-car. The class hours must not be lesEducation Programs and August¥br Summer Driver
than forty-five (45) minutes each. For those schools withEducation Programs. Final grades will be maintained by

varying class schedules the minimum classroomthe Department for a seven year period.

instruction must be no less than one thousand three
hundred fifty (1350) minutes and behind-the-wheel

(9) Automobiles procured through State funding for

laboratory instruction no less than three hundred fifteendriver education must be used solely for instruction of

(315) minutes.

students duly enrolled in driver education.

(a) Driving simulators may be substituted for the
required hours of behind-the-wheel laboratory instruction

but only up to three (3) hours of time at the ratio of four
(4) hours of driving simulation to one (1) hour of actual
behind-the-wheel laboratory instruction.

(b) Off-the-street driving ranges or multiple
driving ranges that are of the street may be substituted for
actual behind-the-wheel laboratory instruction up to three
(3) hours time at the ratio of two (2) hours of range
instruction time to one (1) hour of actual behind-the-wheel
laboratory instruction time.

(c) Driving simulation and off-the-street driving
range time must not be taken from or cause a reduction of
classroom instruction time.

(d) Driving simulation and off-the-street driving
range time must not be substituted for more than one-hal

DEPARTMENT OF HEALTH &

SOCIAL SERVICES

DivisioN oF SoclaL SERVICES

PUBLIC NOTICE
Medicaid / Medical Assistance Program

In compliance with the State’s Administrative

Procedures Act (APA - Title 29, Chapter 101 of the
elaware Code) and with 42CFR 8447.205, the Delaware
epartment of Health and Social Services (DHSS)

(1/2) of the total required seven (7) hours of actual be bemnd'Division of Social Services/Medical Assistance Program

the-wheel laboratory instruction and only at the ratios
defined in the above items. This must include individually
or in any combination.

(6) Beginning with the 1998-1999 school year,
students may not be released from classes in English

(DMAP) hereby publishes notice of proposed policy
amendments to the Durable Medical Equipment manual
and the Home Health manual as follows:

DURABLE MEDICAL EQUIPMENT MANUAL

language arts, mathematics, social studies or science iRlew policy added:

order to fulfill their 7 required hours of actual observation
in-the-car and their 7 required hours of in-the-
car-behind-the-wheel experience. This also applies to
release from class for time on the driving simulators.

(7) The Driver Education teachers must use the
“Teachers’ Guide for Driver Educatiddeveloped by the
Department of Education for classroom instruction and
behind-the-wheel laboratory instruction time. Teachers

should include student activities requiring reading, writing
and research as part of the Driver Education curriculum.

(8) Begqinning with the 1998-99 school year, grades
for the Driver Education Program shall be either pass or
fail. Districts may grant one-fourth credit for successful
completion of the minimum hours in both the classroom
and the behind-the-wheel laboratory experience. The one
fourth credit for driver education may be included as part
of the credits counted toward graduation.

Osteogenesis Stimulators

The DMAP may cover use of a nonspinal electrical
osteogenesis stimulator, non-invasive (E0747), if the
following criteria are met:

Diagnosis must be non-union of a long bone
fracture after six (6) or more months have elapsed
without healing of the fracture, or

¢ failed fusion of a joint other than in the spine
where a minimum of nine (9) months has elapsed
since the last surgery, or

¢ congenital pseudarthrosis.

In addition to the physician’s letter of medical
necessity, documentation detailing history of
diagnosis and previous treatment (e.g., operative
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notes, x-ray reports, office notes), must Copies of all written submissions filed with the Medicaid
accompany the CMN(Appendix B). office will be available for public inspection in the
Medicaid Administrative Office at the address given
The DMAP may cover the use of a spinal electrical above. Please call (302) 577-4904 for an appointment if
osteogenesis stimulator (E0748) if the following criteria you wish to review the materials. Individuals with
are met: disabilities who wish to participate in these proceedings,
or review the materials submitted, should contact the
*  Failed spinal fusion where a minimum of nine (9) Division to discuss auxiliary aids or services needed to
months has elapsed since the last surgery, or ~ facilitate such review or participation. Such contact may
be in person, in writing or by telephone by using the
Telecommunications Relay Service, or otherwise.

¢ following a multi level spinal fusion surgery,
or

¢ following spinal fusion surgery where there
is a history of a previously failed spinal fusion at

. :he er;\_e sitte.th eicians letter of medical DEPARTMENT OF NATURAL
n aaditon to the pnysician's letier o medica RESOURCES & ENVIRONMENTAL

necessity, documentation detailing history and

previous treatment (e.g., operative notes, x-ray CONTROL
reports, office notes), must accompany the CMN AR QUALITY MANAGEMENT SECTION
(Appendix B). Statutory Authority: 7 Delaware Code,
HOME HEALTH MANUAL Chapter 60, (Del.C. Ch. 60)
New wording added by Federal regulation REGISTER NOTICE

Home Health AgencyHHA) is a public or private 1. TITLE OF THE REGULATIONS: NQ Budget
agency or organization, or part of an agency orProgram
organization, that meets the requirements for participation
in Medicareand any additional standards legally 2. BRIEF SYNOPSIS OF THE SUBJECT,
promulgated by the State that are not in conflict with SUBSTANCE AND ISSUES: The NOx Budget Program
Federal requirements. is a new air regulation needed to implement the September

27, 1994 NQ Memorandum of Understanding (MOU)

Comments or requests for copies of proposed changes dretween the States of the Ozone Transport Region. This
relevant materials may be made in writing to: Medicaid regulation establishes Delaware’s portion of a regional
Administrative Offices, Division of Social Service, P.O. nitrogen oxides (NQ) cap-and-trade program that will
Box 906, New Castle, DE 19720, attention: Thelma G.result in substantial reductions in regional Nénissions.
Mayer, or by calling (302) 577-4880, extension 131, or The regulation will effect fossil fuel fired boilers or
may be viewed at the following locations: New Castle indirect heat exchangers with a maximum rated heat input
County: Medicaid Office, Lewis Bldg., Herman M. capacity of equal to or greater than 250 mmBTU/hr; and
Holloway, Sr. Health & Social Services Campus, 1901 N. all electric generating facilities with a rated heat output of
DuPont Hwy., New Castle, DE, 19720; Kent County: equal to or greater than 15 MW.
Medicaid Unit, Division of Social Services, Williams State
Service Center, 805 River Rd., Dover, DE 19901; SusseX. POSSIBLE TERMS OF THE AGENCY ACTION:
County: Medicaid Unit, Division of Social Services, None.
Georgetown State Service Center, 546 S. Bedford St.,
Georgetown, DE, 19947. Comments, written suggestions4g. STATUTORY BASIS OR LEGAL AUTHORITY TO
compilations of data, testimony, briefs or other written ACT: 7 Del. C,, Chapter 60.
materials concerning the proposed change must be
received by mail no later than December 1, 1997, at thes. OTHER REGULATIONS THAT MAY BE
Medicaid Administrative Office, Lewis Bldg., Herman M. AFFECTED BY THE PROPOSAL: None.
Holloway, Sr. Health & Social Services Campus, 1901 N.
DuPont Hwy., New Castle, DE 19720, attention Thelma6. NOTICE OF PUBLIC COMMENT: A public hearing
Mayer. Materials filed thereafter will not be considered on this proposed regulation will be held on December 8,
except where good cause for lateness is demonstrated. 1997 commencing at 6:00 p.m. in the Richardson and
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Robbins Building auditorium, 89 Kings Highway, Dover, emit.

Delaware.
g. The Department shall maintain an up to date listing of
7. PREPARED BY: the NQ sources subject to this regulation.
1.The listing shall identify the name of each Niddget
Ronald A. Amirikian/323-4542 10/15/97 sourceand its annuadllowanceallocation, if any.

2.The Department shall submit a copy of the listing to
the NATS Administrator by January 1 of each year,

NO, Budget Program commencing in 1999.
Regulation No. 37 . . N
Proposed Regulation Section 2 - Applicability

October 14, 1997
a.The NQ Budget Program applies to amyner or

Section 1 - General Provisions operatorof abudget sourcavhere that source is located
in the State of Delaware.

a.The purpose of this regulation is to implement
Delaware’s portion of the Ozone Transport Commission’sb-Any person who owns, operates, leases, or controls a
(OTC) September 27, 1994 Memorandum of Stationary NQ source in Delaware not subject to this

Understanding NIOU) by establishing in the State of Program, by definition, may choose opt intothe NQ
Delaware a NOBudget Program. Budget Program in accordance with the requirements of

Section 8 of this regulation. Upon approval of tpg-in
b.A NO, allowanceis an authorization to emit NOvalid ~ application by the Department, the person shall be subject
only for the purposes of meeting the requirements of thisto all terms and conditions of this regulation.
regulation.
1.All applicable state and federal requirements remainC- A general accountmay be established in accordance
applicable. with Section 7 of this regulation. The person responsible
2.A NO, allowancedoes not constitute a security or for the general accounshall be responsible for meeting
other form of property. the requirements for aluthorized Account Representative
and applicableccountmaintenance fees.

c.On or after May 1, 1999, thmvner or operatoiof each

budget sourceshall, not later than December 31 of each Section 3 - Definitions

calendar year, hold a quantity of N@lowancesin the

budget source’surrent year NAT@iccountthat is equal ~ For the purposes of this regulation, the following
to or greater than the total N®mitted from thabudget definitions apply. All terms not defined herein shall have

sourceduring the period May 1 through September 30 of the meaning given them in the Clean Air Act and
the subject year. Regulation 1 of the State of Delaware “Regulations

Governing the Control of Air Pollution”.
d.Allowance transferbetweenbudget sourcesharing a
commonowner or operatorand/orauthorized account —a.Accountmeans the place in theO, Allowance Tracking
representativeare subject to all applicable requirements Systemwhere allowances held by faudget source
of this regulation, including thallowance transfer (compliance accouitor allowances held by any person
requirements identified in Section 11 of this regulation. (general account arerecorded

e. Offsets required for new or modified sources subject tob-Account numbemeans the identification number
non-attainment new source review must be obtained ir@ssigned by thBlO Allowance Tracking Syste(NATS
accordance with Regulation 25 of Delaware’s “RegulationsAdministratorto a compliance ageneral accounpursuant
Governing the Control of Air Pollution” and Section 173 to Section 10 of this regulation.

of the Clean Air Act. Allowancesare not considered o o
offsets within the context of this regulation. c.Administratormeans the Administrator of theS. EPA

TheAdministratorof the U.S. EPA or his designee(s) shall
f. Nothing in this regulation shall be construed to limit manage and operate the), Allowance Tracking System
the authority of the Department to condition, limit, and theNO, Emissions Tracking System.

suspend, or terminate amjlowancesor authorization to _ .
d.Allocate or Allocation means the assignment of
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allowancedgo abudget sourc¢hrough this regulation; and m. Boiler means a unit which combustsssil fuelto
as recordedby the Administratorin a NO, Allowance produce steam or to heat water, or any other heat transfer
Tracking Systermompliance account medium.

e.Allowancemeans the limited authorization to emit one n.Budgetor Emission Budgemeans the numerical result

ton of NQ, during a specifieccontrol period or any in tons percontrol period of NO, emissions which

control periodthereafter subject to the terms and resultsfrom the application of the emission reduction

conditions for use dbanked allowancas defined by this requirement of th€©TC MOUdated September 27, 1994,

regulation. Allallowances shall be allocated, transferred, and which is the maximum amount of N®missions

or used as whole allowances. To determine the number ofvhich may be released from theudget sources

whole allowances, the number of allowances shall becollectively during a giverontrol period

rounded down for decimals less than 0.50 and rounded up

for decimals of 0.50 or greater. 0.Budget sourceneans dossil fuel firedboiler orindirect
heat exchangewith a maximumheat inputcapacity of

f. Allowance deduction means the withdrawal of 250 MMBTU/Hour, or more; and a#llectric generating

allowances for permanent retirement by tRATS units with a generatonameplate capacitpf 15 MW, or

Administrator from aNO, Allowance Tracking System greater. (Although notludget sourcéy definition, any

accountpursuant to Section 16 of this regulation. person who applies topt intothe NQ Budget Program
shall be considered hudget sourceand subject to

g.Allowance transfermeans the conveyance to another applicable program requirements upon approval of the

accountof one or morallowancesfrom one person to application foropt-in.)

another by whatever means, including but not limited to

purchase, trade, auction, or gift in accordance with thep.Clean Air Actmeans the federal Clean Air Act (42

procedures established in Section 11 of this regulationJ.S.C. 7401- 7626)

effected by the submission of allowance transfer

request to th&lATSAdministrator g.Compliance accounnheans thaccountfor a particular
budget sourcen theNO, Allowance Tracking Systerm

h.Alternative monitoring systermeans a system or which are held current and/or future year allowances.

component of a system, designed to provide direct or

indirect data of mass emissions per time period, pollutant. Continuous Emissions Monitoring Systd@EMS

concentrations, or volumetric flow as provided for in means the equipment required by this regulation used to

Section 13 of this regulation. sample, analyze, and measure which will provide a
permanent record of emissions expressed in pounds per

i. Authorized Account Representatif@ AR) means the  million British Thermal Units (Btu) and tons per day. The

responsible person who is authorized, in writing, to transferfollowing systems are component parts included in a

and otherwise managdlowancesas well as certify reports  continuous emissions monitoring system: nitrogen oxides

to theNATSand theNETS pollutant concentration monitor, diluent gas monitor
(oxygen or carbon dioxide), a data acquisition and

j- Banked Allowanceaneans arallowancewhich is not  handling system, and flow monitoring systems (where

used to reconcile emissions in the designated year o&ppropriate).

allocationbut which is carried forward into the next year

and flagged in theomplianceor general accounas s.Control periodmeans the period beginning May 1 of

“banked”. each year and ending on September 30 of the same year,
inclusive.

k.Bankingmeans the retention of unusatbwancesrom

onecontrol period for use in a futureontrol period t. Current yeameans the calendar year in which the action
takes place or for which aalocationis designated. For

I. Baselinemeans, except for the purposes of Section 12(d)example, arallowanceallocatedfor use in 1999 which

(Early Reductions) of this regulation, the N@mission  goes unused and becomesamked allowancen January

inventory approved by the Ozone Transport Commissionl, 2000 can be used in th€urrent Yeat 2000 subject to

on June 13, 1995, and revised thereafter, as the officiathe conditions fobanked allowanceise as stated in this

1990 baseline emissions of May 1 through September 30egulation.

for purposes of the N(Budget Program.
u.Early Reduction Allowanceeans aallowancecredited
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for a NO, emission reduction achieved during tuatrol input capacityis expressed in millions of British Thermal
periods of either 1997 or 1998, or both. Units (MMBTU) per unit of time which is the product of

the gross caloric value of the fuel (expressed in MMBTU/
v.Electric generating unitmeans anyossil fuel fired pound) multiplied by the fuel feed rate in the combustion
combustion unit which provides electricity for sale or use. device (expressed in pounds of fuel/time).

w. Excess emissiomaeans emissions of nitrogen oxides ee. Nameplate capacityneans the maximum electrical
reported by audget sourcaduring a particulacontrol generating output that a generator can sustain when not
period, rounded to the nearest whole ton, which is greaterestricted by seasonal or other deratings.
than the number adllowanceswhich are available in that
budget sources NO, Allowance Tracking System ff. New budget sourceneans a NQsource that is a
compliance accourtin December 31 of the calendar year budget sourcehy definition, that did not operate between
for the subject NQcontrol season. For the purpose of May 1, 1990 and September 30, 1990, inclusive. A NO
determining whole tons oaxcess emissionthe number  source, that is &dudget sourceby definition, that was
of tons ofexcess emissionshall be rounded down for constructed prior to or during the period May 1, 1990
decimals less than 0.50 and rounded up for decimals othrough September 30, 1990, but did not operate during
0.50 or greater. the period May 1, 1990 through September 30, 1990, shall
be treated as mew budget source
X.Existing budget sourceneans audget sourcehat
operated at any time during the period beginning May 1,gg. NO,_Allowance Tracking SysterfNAT§ means the
1990 through September 30, 1990. computerized system established and used by the
Administratorto track the number @fllowancesheld and
y.Fossil fuelmeans natural gas, petroleum, coal or anyused by any person.
form of solid, liquid or gaseous fuel derived wholly, or in
part, from such material. hh. NO_ Emissions Tracking SysterfNETS means the
computerized system established and used by the
z.Fossil fuel firedmeans the combustion fifssil fuelor Administratorto track and provide a permanent record of
any derivative ofossil fuelalone, or, if in combination NO, emissions from eachudget source
with any other fuel, wheréossil fuelcomprises 51% or
greater of the annudleat inputon a BTU basis. ii. Non-Part 75 Budget Sourameans anyudget source
not subject to the requirements for emissions monitoring
aa. General Accountneans amccountin the NATSthat adopted pursuant to Regulation 36 of the State of Delaware
is not acompliance account “Regulations Governing the Control of Air Pollution”.

bb. Heat inputmeans heat derived from the combustion jj. Off budgetmeans not subject to this regulation.
of any fuel in udget source. Heat inpdbes not include
the heat derived from preheated combustion air,kk. Off budget sourceeans any source of N®missions
recirculated flue gas, or exhaust from other sources. that is not included in the N®udget Program as either a

budget sourceby definition, or as appt in source
cc. Indirect heat exchangeneans combustion equipment
in which the flame and/or products of combustion arell. Optin means to choose to voluntarily participate in the
separated from any contact with the principal material inNO, Budget Program, and comply with the terms and
the process by metallic or refractory walls, which includes, conditions of this regulation.
but is not limited to, steam boilers, vaporizers, melting
pots, heat exchangers, column reboilers, fractioningmm. Opt-in-baselinemeans the Department approved
column feed preheaters, reactor feed preheaters, and fueheat inputand/or NQ emissions for use as a basis for
fired reactors such as steam hydrocarbon reformer heatemslowanceallocation and deduction.
and pyrolysis heaters.

nn. OTC means the Ozone Transport Commission.
dd. Maximum heat input capacityeans the ability of a
budget sourcgo combust a stated maximum amount of co. OTC MOUmeans the Memorandum of Understanding
fuel on a steady state basis, as determined by the greatérat was signed by representatives of eleven states and
of the physical design rating or the actual maximumthe District of Columbia on September 27, 1994.
operating capacity of thbudget sourceMaximum heat pp. OTRmeans the Ozone Transport Region as designated
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by Section 184(a) of the Clean Air Act. representative or alternate authorized account
representativeAn official U.S. Postal Service postmark,

gq. Owner or Operatomeans any person who is an owner or electronic time stamp, shall establish the date of

or who operates, controls or supervisdsudget source  submittal.

and shall include, but not be limited to, any holding

company, utility system or plant manager obadget yy. Surplusmeans that, at the time the reduction was

source made, the emission reduction was not required by
Delaware’s SIP, was not relied upon in an applicable

rr. Quantifiablemeans a reliable and replicable basis for attainment demonstration, was not required by state or

calculating the amount of an emission reduction that isfederal permit or order, and was made enforceable in a

acceptable to both the Department and to the Administratopermit that was issued after the date of @eC MOU

of the U.S.EPA. (September 27, 1994).

ss. Part 75 Budget Sourceneans anypbudget source zz. Use means, for purposes of emission reductions
subject to the requirements for emissions monitoringmoved off budget, that approval of the Department has
adopted pursuant to Regulation 36 of the State of Delawardeen obtained to apply the emission reduction at a source.
“Regulations Governing the Control of Air Pollution”.
Section 4 - Allowance Allocation
tt.Real means a reduction in the rate of emissions,
quantified retrospectively, net of any consequentiala. This program establishes N@missionallowancesfor
increase in actual emissions due to shifting demand. each NQ control periodbeginning May 1, 1999 through
the NQ, control periodending September 30, 2002.
uu. Recordedwith regard to arallowancetransfer or Allowance allocatiorievels for each of these annual NO
deductionmeans that aaccount in theNATShas been control periodsare based on actual May 1, 1990 to
updated by thé\dministrator with the particulars of an ~ September 30, 1990 actual N@ass emissions.
allowancetransferor deduction
b.The NQ Budget Program does not establish NO
vv. Regional NQbudgetmeans the maximum amount of emissionallowancesfor any NQ control period
NO, emissions which may be released fromlaldget  subsequent to the year 2002 N&ntrol period.NO,
sourcescollectively throughout th®TR during a given  emissionallowancesfor each NQ control period
control period subsequent to the year 2002 Néntrol periodwill be
established through amendment of this regulation.
ww.Repoweringfor the purpose afarly reduction credit
means either: 1) Qualifying Repowering Technology asc. NO, allowanceallocationsto budget sourcesnay be
defined by 40 CFR, Part 72 or; 2) the replacement of anade only by the Department in accordance with Section
budget sourcdy either a new combustion source or the 4, Section 8, and Section 12 of this regulation.
purchase of heat or power from the owner of a new
combustion source, provided that: a) The replacement.Appendix A of this regulation identifies thrmudget
source (regardless of owner) is on the same, or contiguousourcesand identifies the number afllowanceseach
property as théudget sourcébeing replaced; b) The budget sourcésallocated Allowance allocationso each
replacement source has a maximum heat output rate thatf thebudget sourcewas determined as follows:
is equal to or greater than the maximum heat output rate 1.Unless otherwise noted in Appendix A of this
of the budget sourcebeing replaced; or, c¢) The regulation, the document EPA-454/R-95-013, “1990 OTC
replacement source has a power output rate that is equalO, Baseline Emission Inventory” served as the basis for
to or greater than the power output rate of the combustiordetermination of themumber of OTC MOU Allowances
source being replaced; and d) The replacement sourcellocatedto eachexisting budget source
incorporates technology capable of controlling multiple i. Eachexistingbudget source’©TC MOU Allowance
combustion pollutants simultaneously with improved fuel allocation for NO, control periodsduring the periodMay
efficiency and with significantly greater waste reduction 1, 1999 to September 30, 2002, inclusive, was identified
relative to the performance of technology in widespreadin the referenced document, Appendix B, Final OTC NO

commercial use as of November 15, 1990. Baseline Inventory, Delaware, Point-Segment Level Data,
Phase Il Target (Point Level).
xX. Submittedmeans sent to the appropriate authority ii.The identified values were rounded to the nearest

under the signature of thauthorized account wholeallowanceby rounding down foallowancesless

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 5, SATURDAY, NOVEMBER 1, 1997




PROPOSED REGULATIONS 569

than 0.5 and rounding up for decimals of 0.5 or greater. f. Any NO,_ source, that is udget sourcédy definition,
2.Exceptional Circumstancédlowancesas granted by and that is not included in Attachment A of this regulation

the OTCand as identified in the document EPA-454/R- and which operated at any time between May 1, 1990 and

95-013, “1990 OTC NOBaseline Emission Inventory” September 30, 1990, inclusive, shall comply with the

for theexistingbudget sourcesare identified in Appendix requirements of this regulation prior to operating in any

A. These Exceptional Circumstanédlowanceswere NO, control period

adjusted for the appropriate N®mission rate reduction 1. Theowner or operatoshall submit to the Department

requirement prior to inclusion in Appendix A. an application including, as a minimum, the following
3.The OTC allocated to the state of Delaware an information:
additional 86allowances referred to as reserve i. Identification of the source by plant name, address,

allowances prior to application of NOemission rate and plant combustion unit number or equipment
reduction requirements, as its share of a total 10,000 tomdentification number.

reserve. Application ddTCrequired emission reductions ii.The name, address, telephone and facsimile number
resulted in a total of 35 Reserddlowancesavailable for  of theauthorized account representatiaad, if desired,
distribution, as identified in the document EPA-454/R-95- of an alternative authorized account representative.

013, “1990 OTC NQBaseline Emission Inventory”. iii. A list of the owners and operators of the source

i. Each of the 2&xisting budget sourceadentified in iv. A description of the source, including fuel type(s),
Appendix A as thexisting budget sourcewere allocated maximum rated heat input capacity and electrical output
one (1) reservallowance rating where applicable.

ii.One (1) additional resenadlowancewas allocated v.Documentation of the May 1, 1990 - September 30,
to each of the four organizations witxisting budget 1990 mass emissions (in tons), including:
sources The additional resenadlowancefor each of the 1. Quantification of the mass emissions (in tons).
four organizations was added to the respectixisting 2.A description of the method used to determine
budget sourcevith the greategteat inputrating. the NQ emissions.

iii. The remaining three (3) reseraiowancesshall 3.Under no circumstances shall the emissions
be held by the Department unused for the NOntrol exceed any applicable federal or state emission limit.

periodsbetween May 1, 1999 and September 30, 2002. vi. Documentation of the May 1, 1990 - September
iv. ReserveAllowancesare applicable only for the 30, 1990heat input(in MMBTU), including:

NO, control periodsduring the period May 1, 1999 to 1. Quantification of théeat input(in MMBTU/hr).

September 30, 2002, inclusive. ReseAllwancesdo 2.A description of the method used to determine

not exist for NQ control periodssubsequent to the year theheat input.

2002. 3.The heat inputshall be consistent with the
4.The final NQ allowanceallocation for each of the  baseline control periodNO_ mass emissions determined

28 existing budget sourcesor each of the NQcontrol in Section 4(f)(1)(v) of this regulation.

periodsduring the period of May 1, 1999 and September vii. Determination of the May 1, 1990 - September
30, 2002, is the sum of the values determined in Section80, 1990 NQemission rate, consistent with the guidelines
4(d)(1) - (3) and is identified in Appendix A. For the of the “Procedures for Development of the OTC NO
existing budget sourcethat were not identified in the Baseline Emission Inventory”, using the mass emissions
document “1990 OTC N(Baseline Emissions Inventory”, identified in Section 4(f)(1)(v) of this regulation and the
the final allowance allocationincludes anallowance heat inputidentified in Section 4(f)(1)(vi) of this
allocation determined in accordance with the proceduresregulation.
identified in Section 4(f)(2)(i) - (ii) of this regulation. . viii. An emission monitoring plan in accordance with
5.Known operating NOsources, that afeudget sources ~ Section 13 of this regulation.
by definition,that did not operate in the May 1, 1990 to ix. A statement that theubmittedinformation is
September 30, 1990 period are identified in Appendix Arepresentative of the true emissions during the May 1, 1990
with a finalallowance allocatiorof zero (0)allowances - September 30, 1990 and that the source was operated in
accordance with all applicable requirements during that
e.Budget sourcethat receive a NOemissionallowance time.
allocationand subsequently cease to operate shall continue  x.The following statement:l‘am authorized to make
to receiveallowancesfor eachcontrol periodunless the this submission on behalf of the owners and operators of
allowances are reduced under Section 4(g) of thisthe budget source for which this submission is made. |
regulation or a request to reallocatéowanceshas been certify under penalty of law that | have personally
approved in accordance with Section 11 of this regulationexamined, and am familiar with, the statements and
information submitted in this document and all its
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attachments. Based on my inquiry of those individualsan approved RACT limit to the actual May 1, 1990 to
with primary responsibility for obtaining the information, September 30 heat input value.

| certify that the statements and information are to the 3.Within 60 days of receipt of the submittal, the
best of my knowledge and belief true, accurate, andDepartment shall review the submittal and take the
complete. | am aware that there are significant penaltiesfollowing actions:

for submitting false statements and information or omitting i. If the Department does not approve the submittal,
required statements and information, including the the authorized account representativ@entified in the
possibility of fine or imprisonment.” submittal shall be notified in writing of the finding and
xi. Signature of the authorized account the reason(s) for the finding.

representative or alternate authorized account ii.If the Department approves the submittal, the
representativeand date of signature. Department shall:

2.For sources that notify the Department that they are A. Notify in writing the authorized account
subject to this regulation within six months of the effective representativeédentified in the submittal.
date of this regulation, the Department shdlbcateNO, B. The Department shall notify th@TC of the
emissionsallowancesto the source as follows: allowance allocation and authorize theNATS

i. For fossil fuel fired boilersand indirect heat  Administratorto open a&ompliance accourfor the subject
exchangerswvith a maximumheat inputcapacity of 250  source.
MMBTU/hr or more, allowanceallocations shall be 4.Any subject source that does not notify the Department
determined as follows: within six months of the effective date of this regulation
A. For sources located in New Castle and Kent or that can not quantify its May 1, 1990 - September 30,
countiesallowance allocationshall be based on the more 1990 emissions rate or heat input shall be treated as a new

stringent of the following: budget sourcdan accordance with Section 9 of this
1. The less stringent of: regulation.

i. The actual May 1, 1990 to September 30, 5.Compliance with Section 4(f) of this regulation does

1990 mass emissions reduced by 65%; or, not imply compliance nor sanction noncompliance with

ii. The mass emissions resulting from the this regulation for prior NQcontrol periodoperation.
multiplication of the actual May 1, 1990 to September 30,
1990 heat input by a NCemissions rate of 0.20 Ib/ g.If, after the effective date of this regulationbadget
MMBTU. sourcereducesontrol periodemissions and said emission
2.1f an approved RACT emissions limit results reductions are to besedby a source that is notbhaidget

in emissions that are lower than the less stringent of thesource(i.e. the emissions are moved dffidge}, that
limits calculated in Sections 4(f)(2)(i)(A)(1)(i) and budget sourceshall request that the Department reduce
4(F)(2)(1))(A)(1)(ii), then the RACT value shall be the its current year and future year allocation.
emissions limit for the NOBudget Program. 1.The request shall lbmittedto the Department not

B. For sources located in Sussex county, later than the date that the requesus®ethe emissions
allowanceallocationsshall be based on the more stringent reduction at theff budget source is submitteand shall

of the following: include the following information, as a minimum:
1. The less stringent of: i. The compliance accounhumber of thebudget
i. The actual May 1, 1990 to September 30, sourceproviding the emissions reduction.
1990 mass emissions reduced by 55%; or, ii.Identification of the NQ source that is tasethe
ii. The mass emissions resulting from the emissions reduction, including:
multiplication of the actual May 1, 1990 to September 30, A. Name and mailing address of the source.
1990 heat input by a NOemissions rate of 0.20 Ib/ B. Name, mailing address, and telephone number
MMBTU. of a knowledgeable representative from that source.
2.1f an approved RACT emissions limit results iii. Identification of the calendar date for which the

in emissions that are lower than the less stringent of theeduction ofcurrent yearand future year allocations is to

limits calculated in Sections 4(f)(2)(i)(B)(1)(i) and be effective, which shall not be later than the effective

4(F)(2)(1)(B)(1)(ii), then the RACT value shall be the date of theuseof the emissions reduction.

emissions limit for the NOBudget Program. iv. A statement documenting the physical changes
ii.For electric generating unitwith a rated output of  to thebudget sourcer changes in the methods of operating

15 MW or more that is not affected by Section 4(f)(2)(i) thebudget sourcevhich resulted in the reduction of NO

of this regulationallowance allocationshall equal the emissions.

more stringent of the May 1, 1990 to September 30, 1990 v.Quantification and justifying documentation of the

actual emissions or that derived from the application ofNO, emissions reduction, including a description of the
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methodology used to verify the emissions reduction. regulation.

vi. The quantity ofcurrent yearand future year 2.A condition(s) that requires NOnass emission
allocations to be reduced, which is the portion of the monitoring during NQcontrol periodsin accordance with
control periodemissions reduction that is to move off Section 13 of this regulation.
budget. 3.A condition(s) that requires NOnass emission

vii. Certification by the authorized account reporting and other reporting requirements in accordance
representative or alternate authorized account with Section 15 of this regulation.
representativeincluding the following statement in 4. A condition(s) that requires end-of-seasompliance
verbatim: 1 am authorized to make this submission on accountreconciliation in accordance with Section 16 of
behalf of the owners or operators of the NOurce and | this regulation.
hereby certify under penalty of law, that | have personally 5.A condition(s) that requires compliance certification
examined the foregoing and am familiar with the in accordance with Section 17 of this regulation.
information contained in this document and all 6.A condition(s) that prohibits the source from emitting
attachments, and that based on my inquiry of thoseNO, during each NQallowancecontrol periodin excess
individuals immediately responsible for obtaining the of the amount of NQallowancesheld in the source’s
information, | believe the information is true, accurate, compliance accourfor the NQ allowancecontrol period
and complete. | am aware that there are significant as of December 31 of the subject year.
penalties for submitting false information, including 7.A condition(s) that authorizes the transfer of
possible fines and imprisonmeént. allowancesfor purposes of compliance with this

viii. Signature of the authorized account regulation, containing reference to the sourdéAsTS
representative or alternate authorized account compliance account and thauthorized account
representativeof the budget sourceproviding the representativeand alternateauthorized account
emissions reduction and the date of signature. representativeif any.

2.Within 30 days of receipt of the submittal, the
Department shall review the submittal and take theb.Permit revisions/amendments shall not be required for
following actions: changes in emissions that are authorizedaligwances

i. If the Department does not approve the request, theneld in thecompliance accournirovided that any transfer
authorized account representativdentified on the is in compliance with this regulation by December 31 of
submittal shall be notified in writing of the finding and each year, is in compliance with the authorization for
the reason(s) for the finding. transfer contained in the permit, and does not affect any

ii.If the Department approves the request, the other applicable state or federal requirement.
Department shall notify in writing theuthorized account
representativedentified on the request and the following c.Permit revisions/amendments shall not be required for
provisions apply: changes inallowancesheld by the source which are

A. The Department shall authorize tiNATS acquired or transferred in compliance with this regulation
Administratorto deduct from theompliance accountf and in compliance with the authorization for transfer in
the budget sourceproviding the emissions reduction the the permit.
guantity ofcurrent yearand future yeaallowancesto be
reduced. d.Any equipment modification or change in operating
B. The deductecturrent yearand future year practices taken to meet the requirements of this program
allowancesshall be permanently retired from the NO shall be performed in accordance with all applicable state
Budget Program and federal requirements.

Section 5 - Permits Section 6 - Establishment of Compliance Accounts

a. Within 120 days of the effective date of this regulation, a. Theowner or operatomnf eachexistingbudget source
the owner or operatorof anexistingbudget sourcehall and eachnew budget sourgeshall designate one
request amendment of any applicable construction orauthorized account representatiand, if desired, one
operating permit issued, or application for any permit alternateauthorized account representatifgr thatbudget
submitted, in accordance with the State of Delawaresource.Theauthorized account representativealternate
“Regulations Governing the Control of Air Pollution”. The authorized account representatiwball submit to the
amendment request shall include the following: Department an “Account Certificate of Representation”.
1.A condition(s) that requires the establishment of a 1.Forexisting budget sourcemitial designations shall
compliance accounin accordance with Section 6 of this besubmittecho more than 30 days following the effective
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date of this regulation. possibility of fine or imprisonment.”

2.Fornewbudget sourcesnitial designations shall be 6. Signature of thauthorized account representatioe
submittedno less than 90 days prior to the first hour of alternateauthorized account representatiaed date of
operation in a NQcontrol period signature.

3.An authorized account representatioe alternative
account representative may be replaced at any time witle. The Department shall review alubmitted “Account
the submittal of a new “Account Certificate of Certificate of Representation” forms. Within 30 days of
Representation”. Notwithstanding any such change, allreceipt of the “Account Certificate of Representation”, the
submissions, actions, and inactions by the previousDepartment shall take one of the following actions:
authorized account representatigealternate@uthorized 1.1f not approved by the Department, the Department
account representativerior to the date and time thNATS shall notify in writing the authorized account
Administrator receives the superseding “Account representativeidentified in the “Account Certificate of
Certificate of Representation” shall be binding on the newRepresentation” of the reason(s) for disapproval.
authorized account representativan the new alternate 2.1f approved by the Department, the Department shall
authorized account representatjand on th@wners and  forward the “Account Certificate of Representation” to the
operatorsof thebudget source NATSAdministratorand authorize thATSAdministrator

4.Within 30 days following any change owner or to open acompliance accourfor thebudget source
operator, authorized account representativer any
alternateauthorized account representatjteeauthorized  d.Authorized account representativend alternate
account representativer the alternatauthorized account  authorized account representatiggesignations or changes
representativeshall submit a revision to the “Account become effective upon the logged date of receipt of a
Certificate of Representation” amending the outdatedcompleted “Account Certificate of Representation” by the
information. NATSAdministrator The NATS Administrator shall

acknowledge receipt and the effective date of the

b.The “Account Certificate of Representation” shall be designation or changes by written correspondence to the
signed and dated by tla@ithorized account representative authorized account representative
or the alternatauthorized account representatifa the
NO, budget sourcend shall contain, as a minimum, the e.The alternat@uthorized account representatistall
following information: have the same authority as thethorized account

1.1dentification of the NObudget sourcey plantname, representative Correspondence from th&ATS
address, and plant combustion unit number or equipmenAdministratorshall be directed to theuthorized account
identification number for which the certification of representative
representation isubmitted

2.The name, address, telephone and facsimile numbef. Only the authorized account representativa the
of the authorized account representatiemd alternate alternateauthorized account representativeay request

authorized account representative, if applicable. transfers of NQ allowancesin a NATSaccount The
3.A list of the owners and operators of the Nfidget ~ authorized account representatigkall be responsible for
source all transactions and reporssbmittedto theNATS

4.A description of the source, including fuel type(s),
maximum heat input capacijtgnd electrical output rating Section 7 - Establishment of General Accounts
where applicable.

5.The following statement:l“am authorized to make a.An authorized account representativand alternate
this submission on behalf of the owners and operators ofuthorized account representativd any, shall be
the budget source for which this submission is made. Hesignated for eacheneral accounty the general
certify under penalty of law that | have personally accountowners. Said representative shall have obligations
examined,and am familiar with, the statements andsimilar to that of amuthorized account representatioé
information submitted in this document and all its abudget source
attachments. Based on my inquiry of those individuals
with primary responsibility for obtaining the information, b.Any person or group of persons may opegeaeral
| certify that the statements and information are to theaccountin the NATSfor the purpose of holding and
best of my knowledge and belief true, accurate, andtransferringallowances That person or group of persons
complete. | am aware that there are significant penaltiesshall submit to the Department an application to open a
for submitting false statements and information or omitting general account Thegeneral accounapplication shall
required statements and information, including the include the following minimum information:
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1.0rganization or company name to be used for thenewaccount
general account name listed in the NATS, and type of
organization (if applicable). e. Theauthorized account representativg alternate
2.The name, address, telephone, and facsimile numbeauthorized account representativid an established
of the accounts authorized account representatiaamd general accountmay transfemallowancesat any time in
alternate authorized account representative, if applicableaccordance with Section 11 of this regulation.
3.A list of all persons subject to a binding agreement
for the authorized account representative alternate  f. An authorized account representativg alternative
authorized account representatite represent their account representative of an existgeneralaccountmay
ownership interest with respect to thikowancesheld in be replaced by submitting to the Department a revised
the general account general accounfpplication in accordance with Section
4.The following statementi tertify that | was selected 7(b) of this regulation.
under the terms of an agreement that is binding on all
persons who have an ownership interest with respect tq@. The authorized account representative alternate
allowances held in the NCallowance tracking system authorized account representatioé¢ a general account
(NATS) account. | certify that | have all necessary may apply to the Department to close ffmeral account
authority to carry out my duties and responsibilities on as follows:
behalf of the persons with ownership interest and that they 1.By submitting a copy of amlowance transferequest
shall be fully bound by my actions, inactions, or to theNATSAdministratorauthorizing the transfer of all
submissions under this regulation. | shall abide by myallowancesheld in theaccountto one or more other
fiduciary responsibilities assigned pursuant to the binding accouns in theNATSand/or retiring allowances held in
agreement. | am authorized to make this submission orthe account.
behalf of the persons with an ownership interest for whom 2.By submitting to the Department, in writing, a request
this submission is made. | certify under penalty of lawto delete thgeneral accounfrom theNATS The request
that | have personally examined and am familiar with the shall be certified by thauthorized account representative
information submitted in this document and all its or alternateauthorized account representative
attachments. Based on my inquiry of those individuals 3.Upon approval, the Department shall authorize the
with primary responsibility for obtaining the information, NATSAdministratorto close thegeneral accountand
| certify that the information is to the best of my knowledgeconfirm closure in writing to thgeneral accouris
and belief true, accurate, and complete. | am aware thatauthorized account representative
there are significant penalties for submitting false material
information, or omitting material information, including Section 8 - Opt In Provisions
thepossibility of fine or imprisonment for violatiohs.

5.Signature of thgeneral account’authorized account Except as provided for in Section 4(g) of this regulation,
representative or alternate authorized account the owner or operator of any stationary source in the state
representativeand date of signature of Delaware that is not subject to the N&udget Program

by definition, may choose topt into the NQ Budget
c. The Department shall review albmitted general Program as follows:
accountand revised@eneral accounapplications. Within
30 days of receipt of the application, the Department shala. Theowner or operatorof a stationary source who
take one of the following actions: chooses topt intothe NQ Budget Program shall submit
1.1f not approved by the Department, the Departmentto the Department abpt-in application. Theopt-in
shall notify in writing the authorized account application shall include, as a minimum, the following
representativedentified in thegeneral accounapplication information:
of the reason(s) for disapproval. 1.ldentification of theopt-in source by plant name,
2.1f approved by the Department, the Department shalladdress, and plant combustion unit number or equipment
forward thegeneral accounapplication to theNATS identification number.
Administratorand authorize th&lATSAdministratorto 2.The name, address, telephone and facsimile number
open/revise aeneral accountn the organization or of theauthorized account representatiaad, if desired,
company name identified in thgeneral account of an alternative authorized account representative.
application. 3.Alist of the owners and operators of tp-in source
4.A description of theopt-in source, including fuel
d.No allowance transfeshall berecordedfor ageneral type(s), maximum rated heat input capacity and electrical
accountuntil theNATSAdministratorhas established the output rating where applicable.
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5.Documentation of thept-in-baselinecontrol period | certify that the statements and information are to the

mass emissions (in tons). best of my knowledge and belief true, accurate, and

i. The opt-in-baselinecontrol periodemissions shall complete. | am aware that there are significant penalties

be the lower of the average of the mass emissions fronfor submitting false statements and information or omitting

the immediately preceding two consecutive Nontrol required statements and information, including the
periodsand the allowable emissions. possibility of fine or imprisonment.”

A. If the mass emissions from the preceding two 11. Signature of thauthorized account representative
control periodsare not representative of normal or alternateauthorized account representatiamd date
operations, the Department may approve use of arof signature.
alternative two consecutive N@ontrol periodswithin
the five years preceding thiate of the opt-impplication. b.Within 60 days of receipt of argpt-in application, the

B. If the opt-in source does not have two Department shall take the following actions:
consecutive years of operation, thener or operatoshall 1.The Department shall review the application for
identify the lower of the permitted allowable NO completeness and accuracy and:
emissions and any applicable Federal or State emission i. Verify that the monitoring methods used to

limitation as theopt-in-baselineemissions. determine theopt-in-baselinecontrol periodNO_, mass
ii.The documentation shall include: emissions and thept-in-baselineNO, control periodheat
A. Identification of the time period represented by inputare consistent with those described in Section 13 of
the emissions data. this regulation.
B. Quantification of theopt-in-baselinecontrol ii.Verify that the opt-in-baselineemissions were
period mass emissions (in tons). calculated in accordance with the guidelines in the
C. A description of the method used to determine “Procedures for Development of the OTC NBaseline
the opt-in-baselinecontrol periodNO, emissions. Emission Inventory”.
6.Documentation of thept-in-baselineNO, control 2.1f the Department disapproves thgt-in application,
period heat input(in MMBTU). theauthorized account representatiiientified in theopt-
i. The opt-in-baseline control period heat inpsihall in application shall be notified in writing of the

be consistent with thept-in-baseline control periodO, determination and the reason(s) for the application not
mass emissions determined in Section 8(a)(5) of thisbeing approved.

regulation. 3.If the Department determines that tl@t-in
ii.The documentation shall include: application is acceptable, the Department shall request the
A. Quantification of theopt-in-baselinecontrol OTC Stationary/Area Source Committee to review the
period heat input(in MMBTU/hr). application. Within 30 days of receiving th@TC
B. A description of the method used to determine Stationary/Area Source Committee comments, the
the opt-in-baselinecontrol periodheat input. Department shall consider the comments and take the
7.Determination of theopt-in-baselineNO, emission  following action:
rate, consistent with the guidelines of the “Procedures for  i. If it is determined that thept-in application does

Development of the OTC NOBaseline Emission not properly justify opting the source into the NBudget
Inventory”, using thept-in-baselinecontrol periodmass  Program, the Department shall notify thethorized
emissions identified in Section 8(a)(5) of this regulation account representativia writing of the determination and
and theopt-in-baselineNO, control period heat input the reason(s) for the application not being accepted.

identified in Section 8(a)(6) of this regulation. ii.If it is determined that thept-inapplication justifies
8.An emission monitoring plan in accordance with opting the source into the Nudget Program, the
Section 13 of this regulation. Department shall notify theauthorized account

9.A statement that the source was operated inrepresentativen writing of that determination.
accordance with all applicable requirements during the
control periods c. The Department shall assignatowanceallocationto
10. The following statementi‘am authorized to make any owner or operatorthat has been approved by the
this submission on behalf of the owners and operators oDepartment tapt intothe NQ Budget Program.
the budget source for which this submission is made. | 1.Theallowanceallocationfor anopt-insource, that is
certify under penalty of law that | have personally not considered budget sourcéy definition, shall be equal
examined, and am familiar with, the statements andto the more stringent of thapt-in-baselinecontrol period
information submitted in this document and all its emissions or the allowable N®missions from the source.
attachments. Based on my inquiry of those individuals 2.Theallowanceallocationfor anopt-insource that has
with primary responsibility for obtaining the information, a maximumheat inputrating of 250 MMBTU/hr shall be
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determined as follows:
i. For sources located in New Castle and Kente.Any owner or operatorapproved toopt into the NQ
countiesallowance allocationshall be based on the more Budget Program shall apply for a permit, or the

stringent of the following: modification of applicable permits, in accordance with
A. The less stringent of: Section 5 of this regulation.
1. The opt-in-baselineactual mass emissions
reduced by 65%; or, f.Upon approval of theopt-in application and

2.The mass emissions resulting from the establishment of theompliance accountthe owner or
multiplication of the actuabpt-in-baselineheat input by  operator of the source shall be subject to all applicable
a NO, emissions rate of 0.20 Io/MMBTU. requirements of this regulation including the requirements
B. If any permitted NQemissions limit results in  for allowance transfeor deduction, emissions monitoring,

emissions that are lower than the less stringent of the limitsecord keeping, reporting, and penalties.
calculated in Sections 8(c)(2)(i)(A)(1) and
8(c)(2)(i)(A)(2), then the permitted emissions limit shall g.Any owner or operatorapproved toopt into the NQ
be used to determine the emissions limitation for the, NO Budget Program that did not have two consecutive years
Budget Program. of operation upon initial application and determirogd-

ii.For sources located in Sussex courdiipwance in-baselineemissions in accordance with Section
allocationsshall be based on the more stringent of the8(a)(5)(i)(B) of this regulation shall submit to the

following: Department a reviseapt-in application.
A. The less stringent of: 1.The revisedpt-in application shall beubmittedno
1. The opt-in-baselineactual mass emissions more than 60 days following first completion of operation
reduced by 55%; or, in two consecutive NQcontrol periods

2.The mass emissions resulting from the 2.The revisedpt-in application shall provide actual
multiplication of the actuabpt-in-baselineneat input by  operating information, including NOnass emissions and
a NO, emissions rate of 0.20 Io/MMBTU. heat input,for each of the two NQcontrol periods
B. If any permitted NQemissions limit results in 3.The Department shall review the reviseqt-in
emissions that are lower than the less stringent of the limit@pplication.

calculated in Sections 8(c)(2)(ii)(A)(1) and i. If the Department does not approve the revised

8(c)(2)(ii)(A)(2), then the permitted emissions limit shall in application:

be used to determine the emissions limitation for the, NO A. The Department shall notify thept-insource’s

Budget Program. authorized account representatigéthe determination in
3.If theowner or operatoof anopt-insource is required  writing and indicate the reason(s) for the determination.

to obtain NQ emissions offsets in accordance with B. The opt-in source’s authorized account

Regulation 25 of the State of Delaware “Regulationsrepresentativeshall resolve the Department’s comments
Governing the Control of Air Pollution”, thallowance and an updated reviseapt-in application shall be
allocation calculated under Section 8(c)(1) or (2)of this submitted to the Department no more than 60 days from

regulation shall be reduced by the portion of tbetrol the Department’s request.

period emission reduction that is associated with any C. Upon approval of any updated revisepk-in

budget source application, the Department shall process the application
4.Theallowance allocatiomassociated with thept-in in accordance with Section 8(g)(3)(ii) of this regulation.

source shall be added to Delaware’s N@dgetprior to ii.If the Department is in concurrence with the revised

allocation of allowancesto the opt-in source. This opt-inapplication, the following actions shall be taken:

regulation shall be revised to reflect changes in the number A. The Department shall request th@TC

of allowances in the NOBudget Program. Stationary/Area Source Committee to comment on the

5.Under no circumstances shall thdocation of revisedopt-in application, and shall consider any
allowancesto a source which chooses opt into the comments offered by th®TC Stationary/Area Source
program require adjustments to tla¢dlocation of Committee.

allowancego budget sources the NQ Budget Program. B. If it is determined that the reviseapt-in
application shall not be approved:
d.Upon the approval of thept-in application and 1. The Department shall notify tlopt-insource’s

assignment of amllowanceallocation, the Department authorized account representatigéthe determination in
shall authorize theNATS Administratorto open a  writing and indicate the reason(s) for the determination.
compliance accounfor the opt-in source in accordance 2.The opt-in source’s authorized account
with Section 10 of this regulation. representative or alternate authorized account
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representativeshall resolve the Department’'s comments source’sheat inputbelow itsopt-in-baselineheat input
and an updated reviseapt-in application shall be This deduction shall be calculated using the average of
submitted to the Department no more than 60 days fronthe two most recent yeahgat inputcompared to thbeat
the Department’s request. input used in thept-in-baselinecalculation.

3. Upon approval of any updated revisepi-in 3.TheNATS Administratoshall notify the NQbudget
application, the Department shall process the applicatiorsource’sauthorized account representativand the
in accordance with Section 8(g)(3)(ii)(C) of this regulation. Department of any such deductions.

C. Ifitis determined that the revisegt-in shall 4.This adjustment affects only thaurrent year

be approved, the following actions shall be taken: allocation and shall not effect the Ndudget source’s
1.If the initial allocation was lower than that allocationsfor future years.

indicated in the revised application: 5.No deduction shall result from reducing Nédnission

a.The Department shall revise the Nfidget rates below the rate used in tlo@t-in allowance
to reflect theallocation determination identified in the calculation.
revisedopt-in application. 6.A source that is to be repowered or replaced can be
b.The Department shall authorize tNATS opted into the NOBudget Program without the shutdown/
Administrator to revise theallocation to the subject curtailment deductions. THeat inputfor the repowered
source’'scompliance account or replaced source can be substituted for the present year’s
c.The Department shall not authorize any activity for the opt-in NO, allowance adjustment
additional allowances to cover any shortfall in the opt- calculation.
in-baselineNO, control periods Any violation of a permit
condition or of this regulation may result in an enforcementj. For replacement sources, all sources under common
action. control in the State of Delaware to which production may
2.If the initial allocation was higher than that be shifted shall be opted-in together.
indicated in the revised application:
a.The Department shall revise the Nfidget k.When anopt-in source undergoes reconstruction or
to reflect the allocation determination identified in the modification such that the source becombsdget source

revisedopt-in application. by definition:
b.The Department shall authorize tNATS 1. Theopt-insource’sauthorized account representative
Administrator to revise theallocation to the subject or alternateauthorized account representatisiall notify
source’'scompliance account the Department within 30 days of completion of the
c.The Department shall authorize tNATS modification or reconstruction.
Administratorto deduct the excesdlowancesallocated 2.The Department shall authorize thHATS

to theopt-in source, calculated as the difference betweenAdministrator to deductallowancesequal to those
the actualallocated allowancesand theallowances  allocated to theopt-in source in the NQcontrol period
allocatedon the basis of the revisegt-in application for ~ for the calendar year in which tlogt-in source becomes
the years of operation in N@ontrol periods abudget sourcdy definition.
3.The Department shall authorize thMWATS

h.Any owner or operatowho chooses topt intothe NQ Administratorto deduct alallowanceghat were allocated
Budget Program can not opt-out of the program unlesspursuant to Section 8(c) of this regulation to th-in
NO, emitting operations at thapt-in source have ceased, source, for all future years following the calendar year in
and theallowanceadjustment provisions of Section 8(i) which theopt-in source becomes lbudget sourceby
of this regulation apply. definition. This regulation shall be revised to reflect

changes in the number of allowances in the BOdget
i. Any owner or operatowho chooses topt intothe NQ Program.
Budget Program and who subsequently chooses to cease4.The reconstructed or modified source shall be treated
or curtail operations during any N@llowancecontrol as anewbudget sourcen accordance with Section 9 of
period after opting-in shall be subject to atlowance this Regulation.
adjustment equivalent to the N®missions decrease that

results from the shut down or curtailment. Section 9 - New Budget Source Provisions

1.The NETS Administratosshall compare actudleat
inputdata following each NGcontrol periodwith theopt- a.NQ, allowancesshall not be created for new N&burces
in-baselineheat inputfor eachopt-in source. that arebudget sourcedy definition. Theowner or

2.TheNATS Administratoshall calculate and deduct operatoris responsible to acquire any required NO
allowancesequivalent to any decrease in thet-in allowancesfrom theNATS
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iv. The number ofllowancesheld in theaccount
b.The owner or operatorof a new budget sourcshall 6.Allowance transfers
establish a compliance account and be in compliance with 7.Deductions o&llowanceshy theNATS Administrator
all applicable requirements of this regulation prior to the for compliance purposes, in accordance with Section 16(d)
commencement of operation in any Néntrol period of this regulation.
New budget sourceshall:
1.Request a permit amendment/revision in accordancéd. TheNATSAdministrator shall establistomplianceand
with Section 5 of this regulation. general accourg when authorized to do so by the
2.Submit a monitoring plan to the Department, in Department pursuant to Sections 6, 7, and 8 of this
accordance with Section 13 of this regulation, no later tharregulation.
90 days prior to the anticipated performance of monitoring
system certification. c. Eachcomplianceaccountand general accountshall
3.Install and operate an approved monitoring system(shave a unique identification number and ealbwance
to measure, record, and report hourly and cumulative NO shall be assigned a unique serial number. Bilolwance

mass emissions. serial number shall indicate the yearadibcation.
4.Complete the monitoring system certification prior to
operation in any NQcontrol period Section 11 - Allowance Transfer

Section 10 - NQAllowance Tracking System (NATS) a.Allowancesmay be transferred at any time during any
year, not just theurrent year

a.TheNO, allowance tracking systens an electronic

recordkeeping and reporting system which is the official b. The transfer o&llowancesbetweernbudget sourcefn

database for all NQallowancededuction and transfer different states for purposes of compliance is contingent

within this program. Th&ATSshall track: upon the adoption and implementation by those states of
1.Theallowancesallocated to eachudget source comparable and consistent N®udget program
2.Theallowancesheld in eachaccount regulations, and their participation in tiNATS A

3.The allowancesdeducted from eachudget source program is considered comparable and consistent if it is
during eachcontrol period as requested by a transfer approved by the EPA for incorporation in the subject
request submitted by thieudget source’s authorized states’ state implementation plan (SIP).
account representativer alternateauthorized account
representativein accordance with Section 16(b) of this c.Transfer requests shall libmittedto the NATS
regulation. Administratoron a form or electronic media, as directed
4.Compliance accoustestablished for eacbudget by theNATSAdministrator and shall include the following
sourceto determine the compliance for the source, information:

including the following information: 1.Theaccount numbebf the originatingaccountand

i. The account numbeof thecompliance account the acquiringaccount

ii.The name(s), address(es), and telephone number(s) 2. The name(s) and address(es) of the owner(s) of the
of theaccountowner (s). originatingaccountand the acquiringccount

iii. The name, address, and telephone number of the 3.The serial number of eachllowance being
authorized account representatiard alternatauthorized  transferred.
account representatives applicable. 4.The following statement from tteaithorized account

iv. The name and street address of the associatedepresentative or alternate authorized account
budget sourceand the state in which theidget sourcés representativef the originatingaccount in verbatim:“l
located. am authorized to make this submission on behalf of the

v.The number oéllowancesheld in theaccount owners or operators of the budget source and | hereby

5.General accourst opened by individuals or entities, certify under penalty of law, that | have personally

upon request, which are not used to determine complianceexamined the foregoing and am familiar with the

including the following information: information contained in this document and all
i. The accountnumber of thegeneral account attachments, and that based on my inquiry of those
ii.The name(s), address(es) and telephone number(sindividuals immediately responsible for obtaining the

of theaccountowner(s). information, | believe the information is true, accurate,

iii. The name, address, and telephone number of theand complete. | am aware that there are significant
authorized account representatiard alternatauthorized penalties for submitting false information, including
account representativeas applicable. possible fines and imprisonment.”
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5.Signature of thauthorized account representatioe
alternateauthorized account representative the
originating account and the date of signature.

d.The Authorized account representative alternate
authorized account representatifer the originating

accountshall further provide a copy of the transfer request

to eachowner or operatorof thebudget source

e. Transfer requests shall be processed byNAGS
Administratorin order of receipt.

accountshall submit a request for transfer that states this
intent to theNATSAdministrator, and the transfer request
shall conform to the requirements of this Section. In
addition, the request for transfer shallsadbmittedo the
Department with a letter requesting that thedgetbe
revised to reflect the changeatlowanceallocations.

k.Upon request by the Department aughorized account
representative or alternate authorized account
representativeshall make available to the Department
information regarding transaction cost aallowance
price.

f. A transfer request shall be determined to be valid by

the NATSAdministratorif:

1.Eachallowancelisted in the transfer request is held
by the originatingaccountat the time the transfer is to be
recorded

2.The acquiring party has atcountin theNATS

Section 12 - Allowance Banking

a. Thebanking of allowancesis permitted to allow
retention of unusedllowancesfrom one year to a future
year in either @ompliance accourtdr ageneral account

3.The transfer request has been certified by the person

named aswuthorized account representatioe alternate
authorized account representatifer the originating
account

g.Transfer requests judged valid by tH¢ATS
Administrator shall be completed anckcordedin the
NATS by deducting the specifiedllowancesfrom the
originating accountand adding them to the acquiring
account

h.Transfer requests judged to be invalid by M&TS
Administratorshall be returned to threuthorized account
representativéndicated on the transfer request along with

b.Except forallowancescreated under Section 12(d) of
this regulation,allowancesnot used under Section 16 of
this regulation shall be held inampliance accounor
general accountaind designated avanked allowances
by theNATSAdministrator

c.The use obanked allowanceshall be restricted as
follows:
1.By March 1 of each year tiNATS Administratoshall
divide the total number obankedallowancesby the
regional NQ budget
i. If the total number obanked allowance# the
NATSis less than or equal to 10% of the regional NO

documentation why the transfer request was judged to bdudgetfor the current yearcontrol period all banked

invalid.

i. The NATSAdministratorshall provide notification of
an allowance transfer to theauthorized account
representative of the originatingccount theauthorized
account representativef the acquiringaccount and the
Department, including the following information:

1.The effective date of transfer.

2.ldentification of the originatingccountand acquiring
accountby name as well as gccount number

3.The number odllowancedransferred and their serial
numbers.

j- The authorized account representativog alternate
authorized account representatieEacompliance account
or ageneral accountnay request that some or all allocated
allowancesbe transferred to anotheompliance account
or to ageneral accounfor the current year, any future
year, block of years, or for the duration of the program.
The authorized account representativar alternate
authorized account representativd the originating

allowancescan be deducted in thmirrent yearon a 1-
for-1 basis.
ii.If the total number ofbanked allowance# the

NATSexceeds 10% of the regional NBudgetfor the
current yearcontrol period budget sourceshall be
notified by theNATSAdministratorof theallowanceratio
which must be applied tbanked allowancén each
compliance accourgndgeneral accounto determine the
number ofallowancesavailable for deduction in the
current yearcontrol periodon a 1-for-1 basis and the
number ofallowancesavailable for deduction on a 2-for-
1 basis.

2.Where a finding has been made by tRATS
Administratorthatbanked allowanceexceed 10% of the
current year regionaNO, budget eachNATScompliance
accountandgeneral accounbf banked allowanceshall
be subject to the followinpanked allowanceleduction
protocol:

i. A ratio shall be established according to the

following formula:
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0.10 x the regional N®udget

the total number obanked allowances the region

ii.The ratio calculated in Section 12(c)(2)(i) of this
regulation shall be applied to thmnked allowance
eachaccount The resulting number is the number of
banked allowancem theaccountwhich can be used in
thecurrent yearcontrol periodon a 1-for-1 basisBanked

viii. The amount of NQ emissionsearly reduction
allowancesshall be calculated by subtracting the actual
control periodNO, emissions (in tons), identified in
Section 12(d)(1)(v)of this regulation, from tlaseline
NO, emissions limit (in tons) identified in Section
12(d)(1)(iii) of this regulation.

ix. If the actualcontrol periodheat input as
identified in Section 12(d)(1)(vi) of this regulation, is less
than thebaselineNO, control period heat input,as
identified in Section 12(d)(1)(iv) of this regulation, the

allowancesn excess of this number, if used, shall be usedNO, emissionsarly reduction allowancedetermined in

on a 2-for-1 basis.

d. Theowner or operatoiof abudget sourcenay apply to
the Department to receiarly reductionallowancesor
actual NQ reductions occurring in 1997 and/or 1998.
1.No later than October 1, 1998, tethorized account

representative or alternate authorized account
representativefrom anybudget sourceseekingearly
reduction allowanceshall submit to the Department an
application that includes, at a minimum, the following
information:

i. Identification of thebudget source

ii.Identification of the calendar time period for which
early reduction allowanceare being sought (i.e. May 1 -

Section 12(d)(1)(viii) of this regulation shall be corrected
as follows:

A. The actual control period heat input
(MMBTU), as identified in Section 12(d)(1)(vi) of this
regulation, shall be subtracted from thaselineNO,
control periodheat input(MMBTU), as identified in
Section 12(d)(1)(iv) of this regulation, to obtain theat
input correction.

B. The heat inputcorrection (MMBTU) is
multiplied by the calculated N@ontrol periodemissions
rate (Ib/MMBTU) determined in Section 12(d)(1)(vii) of
this regulation. The resulting value is divided by 2000 to
obtain tons of NQ

C. The corrected NOemissionsearly reduction

September 30, 1997, May 1 - September 30, 1998, or bothallowanceis the result of subtracting the results of Section

iii. Identification of thebaselineNO, control period

12(d)(1)(ix)(B) of this regulation from the N@missions

emission limit (tons), which shall be the more stringent of early reduction allowancegalculated in Section

the following:
A. The level of control required by tl@TC MOU
B. The lower of the permitted allowable emissions

12(d)(1)(viii) of this regulation.
X.A statement indicating thbudget sourcewas
operating in accordance with all applicable requirements

for the source and the allowable emissions identified induring the applicable NQcontrol periodincluding:

the state implementation plan (SIP);
C. The actual emissions for the 1986ntrol
period, or;

A. Whether the monitoring plan that wasbmitted
in accordance with Section 13 of this regulation was
maintained to reflect the actual operation and monitoring

D. The actual emissions for the average of two of the unit and contains all information necessary to

representative yearontrol periodswithin the first five
years of operation if theudget sourcelid not commence
operation until after 1990.

iv. The baselineNO, control periodheat input
(MMBTU) corresponding to théaselineNO, control
period emission limit (tons) determined in Section
12(d)(1)(iii) of this regulation.

v.The actual NQcontrol periodNO, emissions (tons)
occurring in 1997 and/or 1998, as applicable.

vi. The actual NQ control periodheat input
(MMBTU) occurring in 1997 and/or 1998, as applicable.

vii. The calculated NQcontrol periodemissions rate
(Ib/MMBTU), as determined using tl®ntrol periodNO,
emissions identified in Section 12(d)(1)(v) of this

regulation multiplied by 2000 to obtain actual emissions

in pounds (lbs), divided by theontrol periodheat input

attribute monitored emissions to tlhedget source If
early reduction allowanceare being sought for@ntrol
period prior to the implementation of monitoring in
accordance with Section 13(a) of this regulation, a
monitoring plan prepared in accordance with Section 13(a)
of this regulation shall beubmitteddescribing the
monitoring method in use during tl®ntrol periodfor
which early reduction allowanceare being sought.

B. Whether all the emissions from thidget
sourcewere monitored, or accounted for, throughout the
NO, control periodand reported.

C. Whether the information that formed the basis
for certification of the emissions monitoring plan has
changed affecting the certification of the monitoring.

D. Ifachange in the monitoring method is reported
under Section 12(d)(1)(x)(C) of this regulation, specify

(MMBTU) identified in Section 12(d)(1)(vi) of this
regulation.

the nature of the change, the reason for the change, when
the change occurred, and what method was used to
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determine emissions during the period mandated by theublish a report which documents the applicable sources
change. and the number ofarly reduction creditawarded.

xi. A statement documenting the specific physical
changes to théudget sourcer changes in the methods Section 13 - Emission Monitoring
of operating thebudget sourcewhich resulted in the
reduction of emissions. a.NO, emissions from eacbudget sourceshall be

xii. The following statement:l“certify under penalty monitored in accordance with this section and in
of law that | have personally examined, and am familiar accordance with the requirements of €C documents
with, the statements and information submitted in thistitled “Guidance for Implementation of Emissions
document and all its attachments. Based on my inquiry oMonitoring Requirements for the N®udget Program”,
those individuals with primary responsibility for obtaining dated January 28, 1997, and “N®udget Program
the information, | certify that the statements and Monitoring Certification and Reporting Instructions”,
information are to the best of my knowledge and beliefdated July 3, 1997. The provisions of these documents
true, accurate, and complete. | am aware that there areare hereby adopted by reference.
significant penalties for submitting false statements and
information or omitting required statements and b.Monitoring systems are subject to initial performance
information, including the possibility of fine or testing and periodic calibration, accuracy testing, and
imprisonment.” qguality assurance/quality control testing as specified in

xiii. Signature of the authorized account theOTC document titled “Guidance for Implementation
representative or alternate authorized account of Emissions Monitoring Requirements for the Nlidget

representativeand date of signature. Program”. If anowner or operatoruses certified
2.Early reduction allowanceequests shall be reviewed monitoring systems under Part 75 to meet the requirements
by the Department. of this program and maintains and operates those

i. If the Department determines that the emissionsmonitoring systems according to the requirements of Part
reductions were not enforceablmal, quantifiablg or 75, it is not necessary to re-perform initial certification
surplus the Department shall notify thmidget source’s tests to ensure the accuracy of these components under
authorized account representative writing, indicating the NQ, Budget Program.
the reason(s) the request farly reduction allowances
is being denied. c.During a period when valid data is not being recorded

ii.If the Department determines that the emissionsby devices approved for use to demonstrate compliance
reductions are enforceableal, quantifiable andsurplus with the requirements of this section, th&ner or

A. The Department shall request th@TC operatorshall provide substitute data in accordance with
Stationary/Area Source Committee to comment on thethe requirements of:
generation of potentiaarly reduction allowances 1.ForPart 75 budget sourcethe procedures of 40 CFR
B. The Department shall consider th®TC Part 75, Subpart D, and Part 1 of tB&C documenttitled
Stationary/Area Source Committee comments and either‘Guidance for Implementation of Emissions Monitoring
1. Notify thebudget source’authorized account  Requirements for the Nudget Program”.

representativein writing denying the request faarly 2.Fornon-Part 75 budget sourceshe procedures of
reduction allowancesand indicate the reason(s) for the Part 2 of th@©TCdocument “Guidance for Implementation
determination; or of Emission Monitoring Requirements for the NBudget

2. Notify thebudget source’authorized account  Program”.
representativein writing that the requested emissions
reductionallowancesshall be added to thidget source’s  d.The owner or operatorof a NQ, budget sourceshall
account and meet the following emissions monitoring deadlines:

3. Authorize theNATSAdministratorto add the 1. All existingPart 75NO,_ budget sourcesot required
allowancesto the budget source’saccount as 1999 by the NQ Budget Program to install additional
allowances. monitoring equipment, or required to only make software

3.Reductions associated witkpoweringof abudget  changes to implement the additional requirements of this
sourceare eligible forearly reduction crediprovided that  program, shall meet the monitoring requirements of the
the permit for construction of the replacement source wasNO, Budget Program as follows:
issued after the date of tH@TC MOU (September 27, i. By meeting all current Part 75 monitoring
1994), and thebudget sourcebeing replaced ceases requirements during the N@ontrol periodduring each
operation in 1997 or 1998. calendar year.

4.0n or before May 1, 1999, the Department shall ii.By monitoring hourly and cumulative NOnass
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emissions for the NQcontrol periodin each calendar year quarterly report as required under Section 15 of this
starting in 1999 in accordance with t&dC documents  regulation. ThesPart 75 budget sourceshall also submit
“Guidance for Implementation of Emissions Monitoring to the Department a complete electronic monitoring plan
Requirements for the NOBudget Program” and “NO  upon request by the Department.
Budget Program Monitoring Certification and Reporting ii.For anyPart 75budget sourcegequired to install
Instructions”. and certify new monitoring systems, submit to the
2. All existingPart 75budget sourcesequired to install Department a complete hardcopy monitoring plan
and certify new monitoring systems to meet the acceptable to the Department at least 45 days prior to the
requirements of the NCBudget Program shall meet the initiation of certification tests for the new system(s). These
monitoring requirements of this program as follows: Part 75 budget sourceshall also submit to the Department
i. By meeting all current Part 75 monitoring acomplete electronic monitoring plan upon request by the
requirements during the N@ontrol periodduring each  Department.
calendar year. iii. For newbudget sourcesinder 40 CFR Part 75,
ii.Monitoring systems required to be installed by the submit to the Department the N®@udget Program
NO, Budget Program shall be installed and monitoring andinformation with the hardcopy Acid Rain Program
recording hourly mass emissions data on and after July Imonitoring plan no later than 90 days prior to the projected
1998. Acid Rain Program participation date. These rieart
iii. By monitoring hourly and cumulative NOnass 75 budget sourceshall also submit to the Department a
emissions using certified monitoring systems for each) NO complete electronic monitoring plan upon request by the
control periodeach calendar year starting in 1999 in Department.
accordance with th®©TC documents “Guidance for 2.Theauthorized account representative alternate
Implementation of Emissions Monitoring Requirements authorized account representativehall obtain
for the NQ Budget Program” and “NOBudget Program  certificationof the NQ emissions monitoring system in
Monitoring Certification and Reporting Instructions”. accordance with 40 CFR Part 75 and the additional
3.All existing non-Part 75 budget sourcekall meet requirements of th@©TC document “Guidance for the
the monitoring requirements of the NBudget Program  Implementation of Emission Monitoring Requirements for
as follows: the NQ, Budget Program” and th@TC document “NQ
i. Monitoring systems required to be installed by the Budget Program Monitoring Certification and Reporting
NO, Budget Program shall be installed and monitoring andinstructions”.
recording hourly emissions data on July 1, 1998. i. If the Part 75 budget sourceuses certified
ii.By monitoring hourly and cumulative NOnass  monitoring systems under Part 75 to meet the requirements
emissions using certified monitoring systems for each NO of the NQ Budget Program and maintains and operates
control periodof each calendar year starting in 1999 in those monitoring systems according to the requirements
accordance with th®©TC documents “Guidance for of Part 75, it is not necessary to re-perform initial
Implementation of Emissions Monitoring Requirements certification tests to ensure the accuracy of the monitoring
for the NQ Budget Program” and “NOBudget Program  systems under the N®udget Program.
Monitoring Certification and Reporting Instructions”. A. Formula verifications must be performed to
demonstrate that the data acquisition system accurately
e. Theowner or operatoof abudget sourcesubject to 40  calculates and reports N@ass emissions (lb/hr) based
CFR Part 75 shall demonstrate compliance with this sectioron hourlyheat input(MMBTU/hr) and NQ emission rate

with a certified Part 75 monitoring system. (Ib/MMBTU).

1.The authorized account representative alternate B. Formula verifications shall bmubmittecto the
authorized account representatiwhall submit to the Department no later than July 1, 1998.
Department a monitoring plan prepared in accordance with  ii.lf it is necessary for thewner or operatoof aPart

40 CFR Part 75 and the additional requirements of the75budget sourceo install and operate additional NOr
OTC document “Guidance for the Implementation of flow systems or fuel flow systems because of stack and
Emission Monitoring Requirements for the NBudget unit configuration, th@wner or operatomust certify the
Program” and thé®©TC document “NQ Budget Program  monitoring systems using the procedures of 40 CFR Part
Monitoring Certification and Reporting Instructions”. 75.

i. All existing Part 75budget sourcenot required to A. Successful certification testing of the
install additional monitoring equipment shall submit to monitoring system in accordance with the requirements
the Department a complete hardcopy monitoring planof 40 CFR Part 75 shall be completed no later than April
containing monitoring plan changes and additions required30, 1999.
by the NQ Budget Program in the second quarter 1998 B. A certification test notice and protocol shall be
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submittedto the Department for approval no later than 90 authorized account representatisieall prepare and submit
days prior to the anticipated performance of thetothe Department for approval a hardcopy monitoring plan
certification testing. for each NQ budget source Upon request by the
C. A certification report meeting the requirements Department, theauthorized account representativox

of the OTC document “NQ Budget Program Monitoring  alternateauthorized account representatiwhall also
Certification and Reporting Instructions” shall be submitto the Department a complete electronic monitoring
submittedto the Department no later than 45 days plan. Sources subject to the program on July 1, 1998 shall
following the performance of the certification testing. submit the complete monitoring plan no later than March

3.If the Part 75 budget sourcéas a flow monitor 30, 1998. Sources becoming subject tdahe@getprogram
certified under Part 75, N@missions in pounds per hour after July 1, 1998 must submit a complete monitoring plan
shall be determined using the Part 75 NGEMSand the  no later than 90 days prior to projected initial participation
flow monitor. The NQemission rate in pounds per million date. The monitoring plan shall be prepared in accordance
BTU shall be determined using the procedure in 40 CFRwith the requirements of th@TC documents “Guidance
Part 75, Appendix F, Section 3. The houhlgat input  for the Implementation of the Emission Monitoring
shall be determined by using the procedures in 40 CFRRequirements for the NOBudget Program” and “NO
Part 75, Appendix F, Section 5. The N@missions in  Budget Program Monitoring and Certification and
pounds per hour shall be determined by multiplying theReporting Instructions”, and shall contain the following
NO, emissions rate (in pounds per million BTU) by the information, as a minimum:
heat inputrate (in million BTU per hour). i. A description of the monitoring method to be used.

4.1f thePart 75 budget sourcdoes not have a certified ii.A description of the major components of the
flow monitor, but does have a certified NOEMS the monitoring system including the manufacturer, serial
NO, emissions rate in pounds per hour shall be determineciumber of the component, the measurement span of the
by using the NOCEMSto determine the NOemission ~ component and documentation to demonstrate that the
rate in pounds per million BTU and thneat inputshall measurement span of each component is appropriate to
be determined by using the procedures in 40 CFR Part 75neasure all of the expected values. This requirement
Appendix D. The NQemissions rate (in pounds per hour) applies to all monitoring systems including NOEMS
shall be determined by multiplying the N@missions rate  which have not been certified pursuant to 40 CFR Part 75.
(in pounds per million BTU) by theeat inputrate (in iii. An estimate of the accuracy of the system and
million BTU per hour). documentation to demonstrate how the estimate of

5.1f the Part 75 budget sourceases the procedures in accuracy was determined. This requirement applies to all
40 CFR Part 75, Appendix E, to determine the NO monitoring systems that are not installed/being installed
emission rate, the N@missions in pounds per hour shall in accordance with the requirements of 40 CFR Part 75.
be determined by multiplying the N@missions rate (in iv. A description of the tests that will be used for
pounds per million BTU) determined using the Appendix initial certification, initial quality assurance, periodic
E procedures times theeat input(in million BTU per guality assurance, and relative accuracy.
hour) determined using the procedures in 40 CFR Part 75, v.If the monitoring method of determinirgat input

Appendix D. involvesboiler efficiency testing, a description of the tests
6.If the Part 75 budget sourcases the procedures in to determineboiler efficiency.
40 CFR Part 75, Subpart E, to determine MN@ission vi. If the monitoring method uses fuel sampling, a

rate, the NQ emissions in pounds per hour shall be description of the test to be used in the fuel sampling
determined using the alternative monitoring method program.

approved under 40 CFR Part 75, Subpart E, and the Vvii. If the monitoring method utilizes a generic default
procedures contained in th@TC document titled emission rate factor, the monitoring plan shall identify the
“Guidance for Implementation of Emission Monitoring generic default emission rate factor and provide

Requirements for the N@udget Program”. documentation of the applicability of the generic default
7.The relevant procedures of tl@TC document emission rate factor to theon-Part 75 budget source
“Guidance for the Implementation of Emission Monitoring viii. If the monitoring method utilizes a unit specific

Requirements for the NOBudget Program” shall be default emission rate factor the monitoring plan shall
employed for unusual or complicated stack configurations.include the following:
A. All necessary information to support the
f. The owner or operatorof abudget sourcanot subject  emission rate including:
to 40 CFR Part 75 shall seek the use of a MOnitoring 1. Historical fuel use data and historical emissions
method to comply with this regulation as follows: test data if previous testing has been performed prior to
1.The authorized account representative alternate  May 1, 1997 to meet other state or federal requirements
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and the testing was performed using Department approvedated heat inputcapacity of 250 MMBTU/hr or greater
methods and protocols; or which is not a peaking unit as defined in 40 CFR 72.2, or
2. If emissions testing is performed to determine whose operating permit allows for the combustion of any

the emission rate, include a test protocol explaining thesolid fossil fuel, or is required to install a NOEMSfor

test to be conducted. All test performed on or after Maythe purposes of meeting either the requirements of 40 CFR
1, 1997 must meet the requirements of 40 CFR Part 75Part 60 or any other Department or Federal requirement,
Appendix E, and the requirements of ®@&C document  shallinstall, certify, and operate a NOEMS Anybudget
“Guidance for Implementation of Emission Monitoring sourcethat has previously installed a NOEMSfor the
Requirements for the N@udget Program”. purposes of meeting either the requirements of 40 CFR

B. Procedures which will be utilized to Part 60 or any other Department or Federal requirement
demonstrate that any control equipment in operationshall certify and operate the NCEMS
during the testing to develop source specific emission A. The NO,CEMSshall be used to measure stack
factors, or during development of load-based emissiongas NQ concentration and the N@missions rate in Ib/
curves, are in use when those emission factors are appliedMBTU calculated in accordance with the procedures in
to estimate NQemissions. 40 CFR Part 75, Appendix F.

C. Alternative uncontrolled emission rates to be B. Anynon-Part 75 budget sourailizing a NQ,
used to estimate NOemissions during periods when CEMSshall meet the following requirements from G€C
control equipment is not being used or is inoperable. document “Guidance for the Implementation of Emission

ix. If the monitoring method utilizes fuel flow meters Monitoring Requirements for the N@udget Program”:

to determineheat inputand said meters have not been 1. Initial certification requirements identified in
certified pursuant to 40 CFR Part 75, the monitoring planPart 2, Section IlI.

shall include a description of all components of the fuel 2. Quality assurance requirements identified in
flow meter, the estimated accuracy of the fuel flow meter,Part 2, Section IV.

the most recent calibration of each of the components and 3. Re-certification requirements identified in Part
the original accuracy specifications from the manufacturer2, Section V.

of the fuel flow meter. ii.The owner or operatorof a non-Part 75 budget

X. Thesubmittedcomplete monitoring plan shall meet sourcenot required to install a NGCEMSin accordance

all of the provisions of Part 2, Section Il of tigeTC with Section 13(f)(3)(i) of this regulation may elect to
document “Guidance for the Implementation of the install a NQ CEMSmeeting the requirements of 40 CFR
Emission Monitoring Requirements for the NBudget Part 75 or Section 13(f)(3)(i) of this regulation.
Program” and thé©TC document “NQ Budget Program iii. The owner or operatorof anon-Part 75 budget
Monitoring Certification and Reporting Instructions”. sourcethat is not required to have a NGEMS may

2.Theauthorized account representative alternate  request approval from the Department to use any of the
authorized account representatisieall obtain certification  following methodologies to determine the N@mission
of the NQ emissions monitoring system in accordance rate:
with the requirements of th®@TC documents “Guidance A. Theowner or operatoof anon-Part 75 budget
for the Implementation of the Emission Monitoring sourcemay request the use of an alternative monitoring
Requirements for the NOBudget Program” and “NO  methodology meeting the requirements of 40 CFR Part
Budget Program Monitoring Certification and Reporting 75, Subpart E. The Department must approve the use of

Instructions”. an alternative monitoring systerefore such system is
i. The certification testing shall be successfully operated to meet the requirements of the NBQdget
completed no later than April 30, 1999. Program. If the methodology must be incorporated into a

ii.A certification test notice and protocol shall be permit pursuant to Regulation 30 of Delaware’s
submittedo the Department no later than 90 days prior to “Regulations Governing the Control of Air Pollution”, the
the anticipated performance of the certification testing. methodology must also be approved by the EPA.

iii. A certification report meeting the requirements B. The owner or operatorof a boiler or
of the OTC document “NQ Budget Program Monitoring combustion turbinenon-Part 75 budget sourcemay
Certification and Reporting Instructions” shall be request the use of the procedures contained in 40 CFR
submittedto the Department no later than 45 days Part 75, Appendix E, to measure the Nission rate, in
following the performance of the certification testing. Ib/MMBTU, consistent with the requirements identified

3.Theowner or operatoof anon-Part 75 budget source in Part 2 of theOTC document “Guidance for the
shall monitor NQ emissions in accordance with one of Implementation of Emission Monitoring Requirements for
the following requirements: the NQ, Budget Program.

i. Any non-Part 75 budget sourd¢hat has a maximum C. Theowner or operatof a combustion turbine
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non-Part 75 budget sourcmay request the use of default Monitoring Requirements for the N@udget Program”.

emission factors to determine N@missions, in pounds C. Theowner or operatoof anon-Part 75 budget

per MMBTU, as follows: sourcecombusting gas must determine the heating value
1. For oil-fired combustion turbines, the generic of the gas in accordance with the requirements of 40 CFR

default emission factor is 1.2 pounds of N\@r MMBTU. Part 75 or the methodologies approved in Part 2, Section
2. For gas-fired combustion turbines, the genericI(C)(2) of the OTC document “Guidance for the

default emission factor is 0.7 pound of N@r MMBTU. Implementation of Emissions Monitoring Requirements
3. Theowner or operatoof oil-fired and gas-fired  for the NQ Budget Program”.
combustion turbines may perform testing, in accordance iii. The owner or operatorof anon-Part 75 budget

with Department approved methods, to determine unitsourceelectrical generating unit less than 25 megawatts
specific maximum potential NOemission rates in rated capacity that combusts only oil or gas may petition
accordance with the requirements of Part 2 of @eC the Department to determiheat inputby measuring fuel
document “Guidance for Implementation of Emission used on a frequency of greater than one hour but no less
Monitoring Requirements for the N@udget Program.”  than weekly.

D. Theowner or operatoof aboiler non-Part 75 A. The fuel usage must be reported on an hourly
budget sourcemay request the use of default emission basis by apportioning the fuel based on electrical load in
factors to determine NOemissions, in pound per accordance with the following formula:

MMBTU, as follows:

1.For oil-fired boilers, the generic default Hourly fuel usage = Hourly electrical load x total fuel usage
emission factor is 2.0 pounds of Ner MMBTU.

2.For gas-firedboilers, the generic default Total electrical load
emission factor is 1.5 pound of N@er MMBTU.

3. Theowner or operatoof oil-fired and gas-fired B. Theowner or operatoof anon-Part 75 budget

boilers may perform testing, in accordance with sourcecombusting oil may perform oil sampling and
Department approved methods, to determine unit specifidesting in accordance with the requirements of 40 CFR
maximum potential NQemission rates in accordance with Part 75 or Part 2, Section I(C)(2) of terC document
the requirements of th©TC document “Guidance for “Guidance for the Implementation of Emissions
Implementation of Emission Monitoring Requirements for Monitoring Requirements for the N®@udget Program”.
the NQ, Budget Program. C. Theowner or operatoof anon-Part 75 budget
4.Theowner or operatoof anon-Part 75 budget source sourcecombusting gas must determine the heating value
may determindéeat inputin accordance with the following of the gas in accordance with the requirements of 40 CFR
guidelines: Part 75 or the methodologies approved in Part 2, Section
i. The owner or operatorof anon-Part 75 budget [1(C)(2) of the OTC document “Guidance for the
sourceusing a NQCEMSto measure NQemission rate  Implementation of Emissions Monitoring Requirements
may elect to measure stack flow and diluent,©0CQ) for the NQ Budget Program”.
concentration and use the procedures of 40 CFR Part 75, iv. The owner or operatorof anon-Part 75 budget
Appendix F, to determine the houthgat input For flow sourcethat combusts only oil and/or gas and has elected
monitoring systems, theon-Part 75 budget souraaust to use a unit-specific or generic default Nénission rate,
meet all applicable requirements of 40 CFR Part 75. may petition the Department to determine hounbat
ii.The owner or operatorof anon-Part 75 budget input based on fuel use measurements for a specified
source combusting only oil and/or natural gas may period that is longer than one hour.

determine hourhheat inputrate by monitoring fuel flow A. The petition must include a description of the

and conducting fuel sampling. periodic measurement methodology, including an
A. Theowner or operatoof anon-Part 75 budget assessment of its accuracy.

sourcemay monitor fuel flow by using fuel flow meter B. Each time period must begin on or after May 1

systems certified under 40 CFR Part 75, Appendix D, orand conclude on or before September 30 of each calendar

as defined in Part 2, Section Il of tl@TC document  year.

“Guidance for Implementation of Emissions Monitoring C. To determine hourly input, thewner or

Requirements for the N@udget Program”. operatorshall apportion the long term fuel measurements
B. Theowner or operatoof a non-Part 75 budget  to operating hours during thentrol period

source combusting oil may perform oil sampling and D. Fuel sampling and analysis must conform to the

testing in accordance with the requirements of 40 CFRrequirements of Part 2, Section [(C)(2) of tbdC

Part 75 or Part 2, Section I(C)(2) of tRerC document  document “Guidance for Implementation of Emission

“Guidance for the Implementation of Emissions Monitoring Requirements for the N®udget Program”.
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v.The owner or operatorof anon-Part 75 budget required by this regulation.
sourcethat combusts any fuel other than oil or natural gas
may petition the Department to use an alternative methodection 15 - Emissions Reporting
of determiningheat input including:
A. Conducting fuel sampling and analysis and a. The Authorized account representativ alternate

monitoring fuel usage. authorized account representatifgg eachbudget source
B. Using boiler efficiency curves and other shall submit to th&lETSAdministrator electronically in
monitored information such dmiler steam output. a format which meets the requirements of the EPA’s

C. Any other method approved by the DepartmentElectronic Data Reporting (EDR) convention, emissions
and which meets the requirements identified in Part 2,and operating information for the second and third calendar
Section |, of theOTC document “Guidance for the quarter of each year in accordance with t@&C
Implementation of Emission Monitoring Requirements for documents “Guidance for the Implementation of Emission
the NQ, Budget Program”. Monitoring Requirements for the N@®udget Program”

vi. Theowner or operatorof anon-Part 75 budget and “NO, Budget Program Monitoring Certification and
sourcemay petition the Department to use a unit-specific Reporting Instructions”.
maximum hourlyheat inputbased on the higher of the 1.All existing Part 75budget sourcesiot required to
manufacturer’s rated capacity or the highest observednstall additional monitoring equipment shall meet the
hourly heat inputin the period beginning five years prior reporting requirements of the N@udget Program as
to the program participation date. The Department mayfollows:
approve a lower maximurheat inputif an owner or i. By meeting all current Part 75 reporting
operator demonstrates that the highest observed hourlyrequirements and reporting the additional unit
heat inputin the last five years is not representative of theidentification information as required by the NBudget
unit’s current capabilities because modifications have beerProgram (100 and 500 level records) beginning with
made limiting its capacity permanently. submittal of the quarterly report for the third calendar

vii. Methods used for determination béat inputare guarter of 1998.
subject to both applicable initial and periodic relative ii.It is not necessary to submit hourly N@nass
accuracy and quality assurance testing requirements iemissions data in 1998.
accordance with the following provisions of tierC iii. Beginning with the quarterly report for the second
document“Guidance for Implementation of Emissions quarter of 1999, report all Part 75 required information
Monitoring Requirements for the N@udget Program”.  and all additional information required by the NBudget

A. Initial certification requirements identified in Program including:

Part 2, Section llI. A. Additional unit identification information.

B. Quality assurance requirements identified in B. Hourly NO, mass emissions in pounds per hour
Part 2, Section IV. based on reported hourlyeat inputand hourly NQ

C. Re-certification requirements identified in Part emission rate.

2, Section V. C. Cumulative NQ control period NO, mass
5.0nce the NQemission rate in pounds per million BTU emissions in tons per N@ontrol period

has been determined in accordance with Section 13(f)(3) D. Additional monitoring plan information related

of this regulation and thieeat inputrate in MMBTU per  to the NQ Budget Program.

hour has been determined in accordance with Section E.Certification status information as required by the

13(f)(4) of this regulation, the two values shall be NO, Budget Program.

multiplied together to result in N@&missions in pounds 2.Beginning with the quarterly report for the third

per hour and reported to ti¢ETSin accordance with quarter of 1998, alPart 75 budget sourceghat are

Section 15 of this regulation. required to install and certify new monitoring systems to
6.The relevant procedures of ti@TC document  meet the requirements of the NBudget Program, shall

“Guidance for Implementation of Emission Monitoring meet the reporting requirements of the NBudget

Requirements for the NOBudget Program” shall be Program by meeting all current Part 75 reporting

employed for unusual or complicated stack configurations.requirements and the additional reporting requirements of

the NO, Budget Program includingubmitt