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Under the authority vested in the Secretary of the Department of Natural Resources and Environmental Control
("Department” or "DNREC") pursuant to 29 Del.C. §8003(7), the following findings of fact based on the record,
reasons and conclusions are entered as an Order of the Secretary in the above-referenced regulatory proceeding.

Background, Procedural History and Findings of Fact

This Order relates to the proposed regulatory repeal of 7 DE Admin. Code 2102: /Implementation of the
Renewable Energy Portfolio Standards Cost Cap Revisions ("RPS Cost Cap Regulations"), previously
promulgated by DNREC in 2016 to direct when and how the Department's Director of the Division of Energy &
Climate ("DEC") may freeze implementation of the Renewable Portfolio Standards ("RPS") under 26 Del.C. §354(i)
& (j). The purpose of this action is to repeal the Department's existing 7 DE Admin. Code 2102, in order to be
consistent with the State of Delaware Public Service Commission ("PSC") Regulation No. 3008, Rules and
Procedures to Implement the Renewable Energy Portfolio Standard, and to be compliant with a recent commitment
made to Delaware Superior Court Judge Abigail LeGrow in the matter of DPA v. DNREC (litigation initiated by the
State of Delaware's Division of the Public Advocate to challenge 7 DE Admin. Code 2102).

Delaware's Renewable Energy Portfolio Standards Act, as amended by Senate Substitute 1 to Senate Bill 119
in June 2010, includes a cost cap provision for regulated electric utilities. According to that provision, the
Department's Director of the DEC may freeze the RPS if the cost of compliance exceeds 3% of the total retail costs
of electricity for the RPS as a whole, or 1% of total retail costs of electricity for solar photovoltaic. 7 DE Admin.
Code 2102 directs how the Department's DEC calculates the cost of compliance, directs how the DEC Director
decides whether and when to freeze the RPS, and directs how said Director decides whether and when to lift a
freeze.

DNREC initially promulgated the aforementioned RPS Cost Cap Regulations in response to a Petition for Rule-
making filed with its DEC on November 2, 2011. Thereafter, the Department's Start Action Notice ("SAN") No.
2012-03 was signed by then DNREC Secretary Collin O'Mara on April 16, 2012, and the initial proposed new
regulation was published in the Delaware Register of Regulations on December 1, 2013. Over the course of the
following two and half years, two work group sessions and three public hearings were held by the Department
regarding this proposed regulatory action. Members of the public attended those public hearings, and many
provided comment to the Department on the draft regulation throughout DNREC's formal regulatory development
process. Three draft regulations were published before the final regulation was published in the Delaware Register
of Regulations on January 1, 2016. Subsequent to said regulation having become effective on January 11, 2016,
the first annual Director's Determination (pursuant to 7 DE Admin. 2102) was finalized in April of 2016.

The State of Delaware's Division of the Public Advocate ("DPA") filed parallel lawsuits in Delaware's Superior
Court in 2016, which initiated litigation against both DNREC and the Public Service Commission ("Commission",
"PSC") regarding the above-referenced RPS regulatory provisions. In December of 2016, Judge Abigail LeGrow
issued a Memorandum Opinion in DPA v. PSC, which directed the PSC to revise its Regulation No. 3008, Rules



and Procedures to Implement the Renewable Energy Portfolio Standard, pursuant to its statutory authority under
26 Del.C. §362(b). The PSC decided not to appeal Judge LeGrow's Opinion, and thereafter, the Commission
commenced the process for promulgating its own regulations consistent with the Court's decision. In light of the
PSC's decision, DNREC chose to take a collaborative course of action with the Commission, and began the
process to formally repeal its RPS Cost Cap Regulations.

It should be noted that DNREC did not concede any of the arguments made to Judge LeGrow in DPA v.
DNREC. Instead, on January 30, 2017, DNREC wrote Judge LeGrow to ask for a stay in said case, to allow time to
formally repeal 7 DE Admin. Code 2102, pursuant to Delaware's Administrative Procedures Act. On February 1,
2017, Judge LeGrow agreed that it was procedurally premature to issue an order voiding 7 DE Admin. Code 2102,
and granted the stay. Judge LeGrow further held that once DNREC had completed the process to formally repeal
its RPS Cost Cap Regulations, the Court would dismiss DPA's appeal as moot at that time.

The Department has the statutory basis and legal authority to act with regard to the proposed repeal of 7 DE
Admin. Code 2102, pursuant to 29 Del.C. §8003(7). The repeal of an existing regulation requires the same public
process as either adopting or amending an existing regulation. Thus, the Department's Division of Energy and
Climate commenced its regulatory repeal of 7 DE Admin. Code 2102 with the approval of SAN No. 2017-02,
signed by then DNREC Secretary David Small on February 10, 2017. Accordingly, the proposed regulatory repeal
of 7 DE Admin. Code 2102 (illustrated as a strike-through of the entire existing regulatory text) was published in
the Delaware Register of Regulations on March 1, 2017, and a public hearing was held on March 22, 2017.
Consistent with 29 Del.C. §10118(a), the public hearing record remained open for public comment through April 7,
2017.

Members of the public attended the March 22, 2017 public hearing, and comment was received by the
Department throughout the course of this regulatory process, all of which voiced support for the formal repeal of 7
DE Admin. Code 2102. It should be noted that all proper notification and noticing requirements concerning this
matter were met by the Department. Proper notice of the hearing was provided as required by law.

Hearing Officer Vest prepared a Hearing Officer's Report dated June 15, 2017 ("Report"). The Report
documents the proper completion of the required regulatory amendment process, establishes the record, and
recommends the formal repeal of 7 DE Admin. Code 2102: Implementation of the Renewable Energy Portfolio
Standards Cost Cap Revisions as attached to the Report as Appendix "B".

Reasons and Conclusions

Based on the record developed by the Department's experts and established by the Hearing Officer's Report, |
find that the proposed regulatory repeal of 7 DE Admin. Code 2102: Implementation of the Renewable Energy
Portfolio Standards Cost Cap Revisions, is well-supported. Therefore, the recommendations of the Hearing Officer
are hereby adopted, and | direct that the proposed regulatory repeal be promulgated as final.

| find that the Department's experts in the Division of Energy and Climate fully developed the record to support
adoption of this regulatory repeal. The repeal of 7 DE Admin. Code 2102: Implementation of the Renewable
Energy Portfolio Standards Cost Cap Revisions will allow Delaware to be consistent with the State of Delaware
Public Service Commission ("PSC") Regulation No. 3008, Rules and Procedures to Implement the Renewable
Energy Portfolio Standard, and to be compliant with a recent commitment made to Delaware Superior Court Judge
Abigail LeGrow in the matter of DPA v. DNREC.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with regard to the proposed regulatory
repeal to 7 DE Admin. Code 2102: Implementation of the Renewable Energy Portfolio Standards Cost Cap
Revisions, pursuant to 29 Del.C. §8003(7);

2. The Department has jurisdiction under its statutory authority, pursuant to 29 Del.C. §8003(7), to issue an
Order adopting the proposed repeal of 7 DE Admin. Code 2102 as final;

3. The Department provided adequate public notice of the proposed regulatory repeal and all proceedings in
a manner required by the law and regulations, provided the public with an adequate opportunity to comment on the
proposed regulatory repeal, including at the time of the public hearing held on March 22, 2017, and held the record
open through close of business on April 7, 2017, consistent with 29 Del.C. §10118(a), in order to consider public
comment on the proposed regulatory repeal before making any final decision;

4. The Department's Hearing Officer's Report, including its established record and the recommended
proposed regulatory repeal as set forth in Appendix "B", are hereby adopted to provide additional reasons and



findings for this Order;

5. The proposed regulatory repeal of 7 DE Admin. Code 2102: Implementation of the Renewable Energy
Portfolio Standards Cost Cap Revisions, will enable the Department to be consistent with the State of Delaware
Public Service Commission ("PSC") Regulation No. 3008, Rules and Procedures to Implement the Renewable
Energy Portfolio Standard, and to be compliant with a recent commitment made to Delaware Superior Court Judge
Abigail LeGrow in the matter of DPA v. DNREC;

6. The Department has reviewed these proposed regulatory repeal in the light of the Regulatory Flexibility
Act, consistent with 29 Del.C. Ch. 104, and believes the same to be lawful, feasible and desirable, and that the
recommendations as proposed should be applicable to all Delaware citizens equally;

7. The Department's proposed regulatory repeal, as published in the March 1, 2017 Delaware Register of
Regulations, and as set forth in Appendix "B" as noted above, is adequately supported, is not arbitrary or
capricious, and is consistent with the applicable laws and regulations. Consequently, it is approved as a final
regulatory repeal, which shall go into effect ten days after its publication in the next available issue of the Delaware
Register of Regulations; and

8. The Department shall submit this Order approving as final the proposed repeal of 7 DE Admin. Code
2102: Implementation of the Renewable Energy Portfolio Standards Cost Cap Revisions to the Delaware Register
of Regulations for publication in its next available issue, and provide such other notice as the law and regulation
require and the Department determines is appropriate.

Shawn M. Garvin
Secretary
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