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Under the authority vested in the Secretary of the Department of Natural Resources and Environmental Control
("Department” or "DNREC") the following findings, reasons and conclusions are entered as an Order of the
Secretary in the above-referenced rulemaking proceeding.

Background and Procedural History

This Order considers proposed regulations to amend 7 DE Admin. Code 9202, Regulations Governing
Natural Areas and Nature Preserves. The Department's Division of Parks and Recreation commenced the
regulatory development process with Start Action Notice 2010-18. The Department published its initial proposed
regulation Amendments in the November 1, 2010 Delaware Register of Regulations, and held a public hearing on
December 1, 2010. Public comment was received by the Department during both the pre-hearing phase of this
promulgation and at the time of the public hearing, and the Department responded fully and thoroughly to all
guestions from the public regarding this proposed promulgation.

A "natural area" in Delaware is defined by DNREC as an area, consisting of land and water, that provides the
best example of our State's diverse natural heritage. Marshes, forests, waterways, plant and animal communities,
and important geological and/or archaeological sites, such as the Great Cypress Swamp, Trussum Pond, Blackbird
Delmarva Bays, Doe Bridge, and Island Field Site, are all examples of such areas. Current DNREC regulations
provide no definitions with regard to natural areas, and are often unclear to the reader, as they are somewhat
convoluted and demonstrate confusion with regard to the terms "natural preserve" and "natural area". The
Department needs to better explain how the Natural Areas Program is managed. The proposed regulatory changes
provide (1) more clarity regarding the management of DNREC's Natural Areas Program; (2) information on
dedicating a natural area as a nature preserve; and (3) provide a process for both nominating and delisting a site
as a State-registered natural area.

Any person or entity may nominate a site to be a State-registered natural area, and may also request an
existing site to be delisted as such. Forms for either action can be obtained by contacting the Office of Nature
Preserves. All requests require site visits to consider the ecological, geological, and/or archaeological significance
of a nominated site, or a site proposed for delisting. The Department's guidelines define criteria and standards
necessary in selecting a State-registered natural area, and are based on vegetation communities, species' rarity,
and geological and/or archeological features.

In contrast, the dedication of a natural area as a "natural preserve" is a voluntary action taken by the land
owner. The purpose of dedicating a natural area as a nature preserve is to protect the conservation values located
on the site in perpetuity. Tax benefits may be realized by the land owner. All nature preserves are dedicated
through Articles of Dedication, a legal document that dictates the activities that may or may not take place within
the nature preserve through the development of management guidelines.

The Department's presiding hearing officer, Lisa A. Vest, prepared a Hearing Officer's Report dated June 1,
2011 (Report). The Report recommends certain findings and the adoption of the proposed Amendments as
attached to the Report as Appendix A.

Findings and Discussion



| find that the proposed Amendments are well-supported by the record developed by the Department, and |
adopt the Report to the extent it is consistent with this Order. The Department's experts developed the record and
drafted the proposed Amendments.

| find that the Department's experts in the Division of Parks and Recreation fully developed the record to
support adoption of these Amendments. With the adoption of this Order, Delaware will provide (1) clarity regarding
the management of DNREC's Natural Areas Program; (2) information on dedicating a natural area as a nature
preserve; and (3) a process for both nominating and delisting a site as a State-registered natural area
In conclusion, the following findings and conclusions are entered:

1.) The Department has jurisdiction under its statutory authority to issue an Order adopting these proposed
Amendments as final;

2.) The Department provided adequate public notice of the proposed Amendments, and provided the public
with an adequate opportunity to comment on the proposed Amendments, including at the public hearing held on
December 1, 2010;

3.) The Department held a public hearing on December 1, 2010 in order to consider public comment before
making any final decision;

4.) The Department's Hearing Officer's Report, including its recommended record and the recommended
Amendments as set forth in Appendix A, are adopted to provide additional reasons and findings for this Order;

5.) The recommended Amendments should be adopted as final regulation Amendments because Delaware
will be able to (1) provide clarity regarding the management of DNREC's Natural Areas Program; (2) offer
information on dedicating a natural area as a nature preserve; (3) provide a process for both nominating and
delisting a site as a State-registered natural area; and, lastly, because (4) the amendments are well supported by
documents in the record;

6.) The Department shall submit this Order approving the final regulation to the Delaware Register of
Regulations for publication in its next available issue, and provide such other notice as the law and regulation
require and the Department determines is appropriate.

Collin P. O'Mara, Secretary
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9202 Requlations Governing Natural Areas and Nature Preserves

Purpose of the Requlations

The purpose of the Requlations contained herein is to further the implementation of Delaware’s
Natural Areas Preservation System set forth in 7 Del.C. Ch 73.

The Natural Areas Preservation System law and Natural Areas Program is a voluntary State land
protection program which shall not usurp any land use authority at the State/County/Municipal level.
The Program is intended solely for the purpose of identifying Natural Areas and promoting voluntary
protection of said Areas.

General Definitions

As used in these Requlations, the following terms shall have the meanings set forth here:

«

‘Articles of Dedication” means the writing by which any estate, interest or right in an area is formally
dedicated as a Nature Preserve as permitted by 7 Del.C. §7306. Articles of Dedication are legall

recorded documents that permanently preserve the property.

“Conservation Values” means natural, geological, or archaeological features specific to each Nature
Preserve which are protected and preserved through Articles of Dedication.

"Council” means the Natural Areas Advisory Council — a Governor-appointed advisory body as
established by 7 Del.C. §7305 to advise the Secretary of the Department on the preservation of
Natural Areas and on the administration of Nature Preserves.

“Dedication” means the transfer to the Department, for and on behalf of the State, of an estate,
interest or right in an area in any manner permitted by 7 Del.C. §7306.

“Delisting” means a process whereby the landowner or the ONP [a person or entity] can [submit a
delisting form provided by the ONP to] request a specific site for removal from the State Registry of
Natural Areas. fdsirgafermobtainredfromthe ONP]

"Department” means the Department of Natural Resources and Environmental Control.

«

‘Guidelines for Natural Area Selection” defines criteria and standards necessary in selecting a
State-registered Natural Area based on vegetation community, species rarity, and geological and/or

archaeological features. These Guidelines are periodically reviewed by the NAAC and ONP and are
available for review from the ONP.

“Management Practices” means activities that may or may not take place within a Nature Preserve
[te—earryout consistent with] the uses and purposes for which the land is dedicated.

“Nature Preserve” means a Natural Area, any estate, interest or right in which has been formally
dedicated under 7 Del.C. §7306. Dedicating Natural Areas as a Nature Preserve is a voluntary
process entered into by the landowner or, in the case of public lands, by voluntary act of the agency
having jurisdiction over said lands.

“Nature Preserve Management Guidelines” means a list of Management Practices considered when
crafting Articles of Dedication for a Nature Preserve as permitted by 7 Del.C. §7306. The Management
Guidelines are periodically reviewed by the NAAC and ONP _and are available for review from the
ONP.

“Natural Area” means an area of land or water, or of both land and water, whether in public or private
ownership, which either retains or has reestablished its natural character (although it need not be
undisturbed), or has unusual flora or fauna, or has biotic, geological, scenic or archaeological features
or scientific or educational value.

“Nomination” means a process whereby a person or entity can submit a nomination form provided by
the ONP to request a specific site for consideration as a State-reqgistered Natural Area.




“ONP” means the Office of Nature Preserves, located within the Department and authorized to
implement the Natural Areas Preservation System law.

“Registration” means the act of accepting a site [as—a—Stateregistered—Natural-A+rea—by—the
Seeretary onto the State Registry of Natural Areas].

“Secretary” means the Secretary of the Department of Natural Resources and Environmental Control.

“[State Registry of Natural Areas]” means a list identifying all State-registered Natural Areas
accompanied by a map on file at the ONP.

3.0 Natural Areas.

3.1 Any site located in the State may be nominated as a Natural Area by a person or entity.

[3.2 Any person or entity may request a site be delisted from the Registry.]

3.[23] Request for nomination or delisting of a site as a State-registered Natural Area shall be made to the
ONP on a nomination/delisting form provided by the Department. The form requires, at a minimum, the
following information:

* Name, address and phone number of the property owner;
¢ The location of the site;

¢ A description of the site characteristics;

* A description of the significance, or lack thereof, of the site;
¢ The person or entity proposing the nomination/delisting.

[3.4 All nomination/delisting requests require site visits to consider the ecological, geological, and/
or archaeological significance of a nominated site or a site proposed for delisting.]

3.[35] ltis the responsibility of the ONP to notify the landowner if an application for nomination or delisting of
a site for the State Reqistry of Natural Areas is submitted to the Department. The ONP will notify the
landowner as to when the Council and the Secretary of the Department will consider the nomination/
delisting request so as to provide the landowner opportunity to participate in the nomination/delisting
process.

3.[46] The ONP shall consider the ecological, geological, and archeological significance of a nominated site

or_a site proposed for delisting according to Guidelines for Natural Area Selection developed by the
Department and in consultation with a Technical Committee comprised of, but not limited to, resource
professionals from the following, or their successor:

3.[46].1 Division of Fish & Wildlife’s Natural Heritage and Endangered Species Program;
3.[46].2 Department of State’s Division of Historical and Cultural Affairs;
3.[46].3 Delaware Geological Survey.

3.[67]

3.[68]

3.[#9]

3.[810]

3.[911]

The Technical Committee shall be convened by the ONP. The composition of the Committee may
change as various sites are considered for reqgistration on or removal from the State Registry of Natural
Areas.

Within one hundred and twenty (120) days after receipt of any nomination or delisting form and any
other information that may be required by the ONP, the Technical Committee will provide its analysis of
the attributes of the site to the ONP. The ONP shall then advise the Council whether a [remirated]
site is appropriate for inclusion on or delisting from the State Registry of Natural Areas.

The Council and the ONP_shall provide their respective recommendations to the Secretary as to
whether the site should be included on or delisted from the Reqistry.

After the Secretary determines that a site may be placed on or removed from the State Regqistry of
Natural Areas, he/she will sign [aReetstratierr the Nomination] form or Delisting form.

For purposes of implementing the Natural Areas Preservation System law, the existing State Registry
of Natural Areas, and the associated map approved by the Secretary of the Department dated
September 26, 2006 is in full effect and considered to be the State Regqistry of Natural Areas at the
time of adoption of these regulations.

3.[2812]Only sites on the State Regqistry of Natural Areas shall be considered for Nature Preserve dedication.




4.5

4.6

5.0

Nature Preserves

Using Nature Preserve Management Guidelines, the ONP, in cooperation with the landowner, shall
determine the Management Practices [that allow] for the long term preservation of a Nature Preserve.
aetivittesand-publieaeeess:|
The ONP shall submit the Management Practices identified in the Articles of Dedication for a specific
Nature Preserve to the Council for review.

If a Natural Area is dedicated as a Nature Preserve through Articles of Dedication, approved
Management Practices developed pursuant to 7 Del.C. §7306(d) shall be identified therein.

If a need arises to have a Management Practice for a specific Nature Preserve amended, the ONP
may recommend in writing to the Council that the Articles of Dedication for that Nature Preserve be
amended. Said recommendations shall state the reasons why the amendment is needed, the status of
the Nature Preserve before such amendment, the purpose of the amendment, and the expected effect
of the amendment on the Nature Preserve. The Council and ONP shall provide their respective
recommendations to the Secretary. The Secretary will accept, reject, or modify the amendment.

Enforcement of the Articles of Dedication shall be the responsibility of the Department.

4.5.1 Inthe event that a violation of the Articles of Dedication comes to the attention of the Department,

the Department shall give written notice to the landowner of such violation and demand corrective
action sufficient to cure the violation and restore the Nature Preserve.

4.5.2 If the violation is not cured within thirty (30) calendar days of the receipt of written notice from the

Department, or where the required corrective action cannot be completed within thirty (30)
calendar days and the landowner fails to commence such cure within said thirty (30) calendar day
period and fails to continue diligently to cure the violation until finally cured, then the Department
may bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of
the legal agreement, to enjoin the violation, ex parte as necessary, by temporary or permanent
injunction, to recover any damages for the loss of Conservation Values, and to require the
restoration of the Nature Preserve to its prior condition.

4.5.3 Such enforcement timelines are in effect from the date of the approval of these regulations. Where

this provision is inconsistent with the provisions of existing Articles of Dedication signed prior to the
effective date of these requlations, enforcement provisions of those Articles of Dedication shall
control.
The Articles of Dedication shall be signed by the landowner and the Secretary and shall be recorded at
the appropriate county Office of the Recorder of Deeds.

Severability

If any section, subsection, sentence, phrase or word of these regulations shall be declared
unconstitutional under the Constitution of the State of Delaware or of the United States or otherwise
invalidated by a State or Federal Court of competent jurisdiction, the remainder of these requlations
shall remain unimpaired and shall continue in full force and effect, and proceedings there under shall
not be affected.

15 DE Reg. 94 (07/01/11) (Final)
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