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DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. 8512)
FINAL

ORDER

DMAP General Policy Manual: Utilization Control — Prior Authorization

NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services ("Department") / Division of Medicaid and Medical Assistance (DMMA)
initiated proceedings to amend the Delaware Medical Assistance Program Provider Specific Policy Manual -
General Policy Manual related to Prior Authorization. The Department's proceedings to amend its regulations were
initiated pursuant to 29 Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code
Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the March 2010 Delaware Register of Regulations, requiring written materials and suggestions from the
public concerning the proposed regulations to be produced by March 31, 2010 at which time the Department would
receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

The proposed revises the Division of Medicaid and Medical Assistance (DMMA) policy for Prior Authorization.
This rulemaking is required to clarify what prior authorization is and how the DMMA uses prior authorization to
determine eligibility to receive services and to determine that services are medically necessary.

Statutory Authority

e Social Security Act §1902(a)(30)(A) mandates that states "provide such methods and procedures relating
to the utilization of, and payment for, care and services available under the plan ... as may be necessary to
safeguard against unnecessary utilization of such care and services."

e 42 CFR 8440.230(d), Sufficiency of amount, duration, and scope provides that a state "may place
appropriate limits on a service based on such criteria as medical necessity or on utilization control
procedures."

e 42 CFR Part 456 addresses Utilization Control, including methods and procedures relating to the utilization
of, and the payment for, care and services.

Summary of Proposal

The purpose of this rule is to adopt revised prior authorization procedures and criteria to ensure that the
Delaware Medical Assistance Program (DMAP) prior authorization process follows sound fiscal practices, meets
the medical needs of the State's vulnerable population, and promotes a collaborative partnership with our DMAP
providers, while holding all parties involved accountable for their role in the process.

The proposed rule, identified in the DMAP General Policy Provider Manual, primarily removes detailed prior
authorization criteria for specific categories of services and procedures from General Policy as prior authorization
criteria already exists in each of the service's own dedicated provider policy specific manual. The intent is to
improve the logical organization of the prior authorization policy set and eliminate duplication of content and
inconsistency; and, make corresponding adjustments to the rule text, as appropriate.

Fiscal Impact Statement
These revisions impose no increase in cost on the General Fund.

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE



The Governor's Advisory Council for Exceptional Citizens (GACEC) and the State Council for Persons with
Disabilities (SCPD) offered the following observations and recommendations summarized below. The Division of
Medicaid and Medical Assistance (DMMA) has considered each comment and responds as follows.

The Governors Advisory Council for Exceptional Citizens (GACEC) and the State Council for Persons with
Disabilities (SCPD) have reviewed the Department of Health and Social Services/Division of Medicaid and Medical
Assistance's (DMMAS) proposal to amend a Medicaid prior authorization "policy” published s 13 DE Reg. 1166 in
the March 1, 2010 issue of the Register of Regulations. Specifically, the Division proposes to delete an existing
policy with specific standards in favor of revising a general policy which then cross references 16 separate policy
manuals (81.21.6). We have the following observations.

First, DMMA is required to issue its standards as regulations in conformity with the Administrative Procedures
Act. See Title 29 Del.C. 8810161(b), 10111, and 10113. The preface to the proposal indicates that DMMA is
amending "the Delaware Medical Assistance Program (DMAP) General Policy Provider Manual." At 1166. The
preface then invites comments on "the proposed new regulations”. Id. Unfortunately, it is, at best, unclear that the
Manual is a regulation.

The Delaware Administrative Code is available on-line and contains an index for "Title 16 Health & Social
Services" at http://regulations.delaware.gov/AdminCode/titlel6/index.shtml. The index lists DDDS, DLTCRP, DPH,
DSS, and DSAMH, but not DMMA. The DSS site includes the DSSM (containing Medicaid regulations) but does
not include DMAP provider manuals. If someone accesses the DHSS website, clicks DMMA, and then clicks
"regulations”, you are referred to the Administrative Code (which lacks a DMMA entry) and the DSSM. Only if you
click "manuals”, then "downloads”, then "manuals" again on the DMMA website will you discover the 186-page
General Provider Manual and thirty-one (31) policy provider specific manuals containing a host of prescriptive,
substantive standards. See attachment.

There are multiple problems with this system:

A. The manuals should be adopted as regulations consistent with the APA since they contain many
substantive standards. If they are regulations, they should appear in the Administrative Code.

B. The manuals are very difficult to locate without an extensive search.

C. If the manuals are not regulations, they can be changed without the benefit of publication for public
comment.

Agency Response: The Delaware Administrative Procedures Act is the process that allows for notice to providers
prior to making changes and gives providers the opportunity to provide input prior to implementation. The proposed
defines a matter of significant interest to the public as an agency action regarding a matter that the agency knows
to be of widespread citizen interest. Therefore, in the interest of due process (fairness) and public participation
(notice and comment), DHSS/DMMA initiated this rulemaking through the Administrative Procedures Act (APA)
process.

Since publication of the first Delaware Register of Regulations in 1997, the Delaware Medical Assistance
Program (DMAP) has long utilized the public notice and comment process for changes to the content of provider
manuals for almost thirteen (13) years. Specifically, Prior Authorization (PA) requirements were addressed
approximately thirty-four (34) times since the inception of the Delaware Register in July 1, 1997. Revisions to prior
authorization criteria first appeared in the November 1, 1997 issue; and, the most recent publication in the
Register's December 1, 2003 issue.

Prior authorization (PA) is a utilization control process used by DMAP as a tool to control inappropriate or
unnecessary spending in this program. Looked at in the larger context, the provider manuals are not to be viewed
as a sole source stand-alone resource. As noted in the DMAP Contract for Services, which incorporates the
provider manuals by reference, providers agree to "...abide by the rules, regulations, policies and procedures of
the DMAP, and to comply with all the terms, conditions, and requirements as set forth herein..." From time to time,
program policies will change. DMAP will send the provider notification in the form of bulletins and revised manual
pages. Upon publication of those revised manual pages, the contract between providers and DMAP is amended.
The DMAP provider manuals are best used in combination with other resources, including provider informational
bulletins, provider alerts, other DMMA manuals and other types of communications.

The proposed changes to the Prior Authorization (PA) criteria is a clarification that more clearly sets forth how



DHSS/DMMA uses prior authorization to determine eligibility to receive medically necessary services; that prior
authorization requirements are identified in the Delaware Medical Assistance Program Provider Manuals; and, that
reimbursement is contingent upon following proper prior authorization instructions and approval. Therefore, in the
interest of public participation, DHSS/DMMA initiated changes to this process through the public notice and
comment process.

The intent of this public notice and comment process was to provide affected providers a voice in shaping this
regulatory requirement. Much can be learned in this public process and often final order regulations provide
necessary clarification and reasonable adjustments as a result of the comment period. Although this comment is
outside the scope of the proposed regulation, to address the use and efficiency of the DMAP website as a
resource, DMMA will consider your comments when making future improvements.

No change to the regulation was made as a result of these comments.

Second, Section 1.21.6 contains a list of sixteen (16) contexts in which prior authorization is required.
However, it also recites that the list is "not all-inclusive" and directs the reader to the 21 manuals for more specific
information. This is not very informative or "user-friendly”. A Medicaid beneficiary will often be unable to determine
whether prior authorization is required due to the "maze" of standards and the catch-all recital that the list is "not
all-inclusive.” A provider who fails to obtain prior approval when required by these obtuse standards is not paid.
See 81.21.2. The unpaid provider may then pressure the beneficiary to pay. Although an informed Beneficiary
could rely on 81.16.1 protections, this presupposes the beneficiary somehow locates the manual. Moreover,
providers can nevertheless pressure payment through other means (e.g. threatening to "drop” as patient).

Agency Response: The proposed Prior Authorization rule contains major categories of services and is not
intended to encompass all possible services that may require prior authorization. The absence of any service from
this rule shall in no way be construed to indicate non-coverage just as inclusion imply a guarantee of coverage.

If a service beyond that described in the proposed regulation is medically necessary, documentation
substantiating the need for the service or treatment is all that is required.

Although, there are numerous potential ways to reasonably present information to users, DMMA finds the
DMAP website usable in the context of accessibility, layout/appearance and website navigation. As indicated in the
"agency response” above, DMMA will consider your comments when making future improvements, including
creating a link to access information regarding "Members Rights & Responsibilities” for DMAP recipients.

No change to the regulation was made as a result of these comments.
FINDINGS OF FACT:
The Department finds that the proposed changes as set forth in the March 2010 Register of Regulations
should be adopted.
THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Delaware Medical Assistance
Program Provider Specific Policy Manual - General Policy Manual related to Prior Authorization is adopted and
shall be final effective June 10, 2010.

Rita M. Landgraf, Secretary, DHSS

DMMA FINAL ORDER REGULATION #10-24
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thterrapted:
Services-Requiring Prior Authorization
1.21.1 The Social Security Act at Section 1902(a)(30)(A) permits the DMAP to require prior authorization.

1.2 Providers must obtain prior authorization from the DMAP before initiating the service. The DMAP

will deny payment for services that require prior_authorization yvet are initiated before DMAP
approval except as specified in section 1.21.3.




1.21.3 Authorization may be granted after the service has been provided in the following circumstances.
All other requirements for prior authorization of the service apply.
1.21.3.1 The service has been denied by Medicare or other insurance and the reason for the denial
is documented on the EOB.

1.21.3.1.1 The DMAP does not cover services denied by Medicare as not medically necessary
and will not authorize these services.

1.21.3.2 The provider was recently enrolled as an out-of-state or out-of-region provider and was
required to provide a service to a Medicaid client prior to enrollment.

1.21.3.3 The client has been determined to be eligible for retroactive Medicaid.
1.21.3.4 The client has an urgent medical need for the service defined as:

1.21.3.4.1 A delay in _service provision of three business days from the date the rendering
provider _initiates or receives the order for the service would place the health of the
client in serious jeopardy OR

1.21.3.4.2 A delay in service provision of three business days from the date the rendering
provider initiates or receives the order for the service would result in institutionalization
of the client or prevent discharge of the client from an institution.

1.21.4 The DMAP_must approve the treatment plan and services before the provider receives payment
for urgent medical services provided prior to obtaining authorization.

1.21.5 Within one business day of the provision of the service, providers requesting authorization for
urgent medical services provided prior to obtaining authorization must submit:

1.21.5.1 All documentation normally required for the service being authorized and

1.21.5.2 Patient history/treatment notes that document the urgent nature of the patient’s condition
or the necessity of the service to prevent institutionalization or to prevent a delay in
discharge of the client from an institution. If the urgent medical need for the service is not
substantiated, authorization of the service will be denied and no payment will be made.

1.21.5.3 Providers should designate the request as Urgent.

1.21.6 The following services require prior authorization. The list reflects the major categories of services
that require prior authorization but is not all-inclusive. Refer to your provider specific policy manual
for complete information on services requiring prior authorization. Refer to the designated
provider-specific policy manuals for specific information required to support the prior authorization
reqguest for the services listed below. Prior authorization is not required if Medicare has paid for the
service.

1.21.6.1 Private Duty Nursing Services— Refer to the Private Duty Nursing Provider Specific Policy
Manual.

1.21.6.2 Pharmaceuticals — Certain pharmaceuticals require prior authorization. Refer to the
Pharmacy Provider Specific Policy Manual.

1.21.6.3 Prescribed Pediatric Extended Care (PPEC) — Refer to the Prescribed Pediatric Extended
Care Program Provider Specific Policy Manual.

1.216.4 Transplants — Refer to the Inpatient Hospital or Practitioner Provider Specific Policy
Manual.

1.21.6.5 Durable Medical Equipment and Supplies — Certain equipment and supplies require prior
authorization. Refer to the Durable Medical Equipment Provider Specific Policy Manual.

1.21.6.6 Positron Emission Tomography (PET) Scans — Refer to the Outpatient Hospital or
Practitioner Provider Specific Policy Manual.

1.21.6.7 Home Health Services — Certain home health services require prior authorization. Refer to
the Home Health Provider Specific Policy Manual.

1.21.6.8 Oral and Facial Prosthetics — Refer to the Specific Criteria for Prosthodontists section of
the Practitioner Provider Specific Policy Manual.

1.21.6.9 Bariatric Surgery - Refer to the Inpatient Hospital or Practitioner Provider Specific Policy
Manual.




1.21.6.10

Sleep Studies/Polysomnography - Refer to the Outpatient Hospital or Practitioner Provider

1.21.6.11

Specific Policy Manual.
Dental and Orthodontic Services — Certain dental and orthodontic_services require prior

1.21.6.12

1.21.6.13

authorization. Refer to the Dental Provider Specific Policy Manual.

Elderly and Disabled Waiver Services — Refer to the Elderly and Disabled Waiver Provider
Specific Policy Manual.

Acquired Brain_Injury Waiver Services — Refer to the Acquired Brain Injury Waiver

1.21.6.14

Provider Specific Policy Manual.
Extended Pregnancy (Smart Start) Services — Refer to the Extended Pregnancy (Smart

1.21.6.15

1.21.6.16

Start) Services Provider Specific Policy Manual.

Computed Tomographic (CT) Colonography - Refer to the Outpatient Hospital or
Practitioner Provider Specific Policy Manual.

Out-of-State Services

1.21.6.16.1 All services provided outside of Delaware require prior_authorization for payment,

except for services from the following providers in New Jersey, Pennsylvania,
Maryland, or the District of Columbia: NOTE: DMAP clients are required to receive
prior authorization for related travel expenses regardless of where the medical service
is provided. Refer to the Related Travel Expenses (Meals/Lodging/Other) section of
this manual for details.

1.21.6.16.1.1 Acute Care Hospital (inpatient and outpatient)
1.21.6.16.1.2 DME/Oxygen Supplier

1.21.6.16.1.3 Ground Ambulance

1.21.6.16.1.4 Independent Laboratory

1.21.6.16.1.5 Nurse Midwife

1.21.6.16.1.6 Optician

1.21.6.16.1.7 Optometrist

1.21.6.16.1.8 Podiatrist

1.21.6.16.1.9 Pharmacy

1.21.6.16.1.10 Physician

1.21.6.16.1.11 Ambulatory Surgical Center

1.21.6.16.1.12 Dialysis Center

1.21.6.16.1.13 Certified Nurse Practitioner
1.21.6.16.1.14 Dentist

1.21.6.16.2 All out-of state services not noted above require prior authorization to ensure

compliance with DMAP rules and regulations.

13 DE Reg. 1547 (06-01-10) (Final)
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