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ORDER
Home and Community-Based Services Waivers
NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services (“Department”) / Division of Medicaid and Medical Assistance (DMMA) initiated
proceedings to amend existing rules in the Division of Social Services Manual (DSSM) regarding various polices related to
Home and Community-Based Services Waivers. The Department’s proceedings to amend its regulations were initiated
pursuant to 29 Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section 10115 in
the April 1, 2012 Delaware Register of Regulations, requiring written materials and suggestions from the public concerning
the proposed regulations to be produced by April 30, 2012 at which time the Department would receive information, factual
evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

As a reminder, the proposal described below amends policies in the Division of Social Services Manual (DSSM)
regarding Home and Community-Based Services Waivers.

Statutory Authority
42 U.S.C. §1315, Demonstration projects
»  Social Security Act §1115, Demonstration projects
42 CFR §435.217, Individuals receiving home and community-based services

Background

Section 1115 of the Social Security Act provides the Secretary of Health and Human Services broad authority to
authorize experimental, pilot, or demonstration projects likely to assist in promoting the objectives of the Medicaid statute.
Flexibility under Section 1115 is sufficiently broad to allow states to test substantially new ideas of policy merit. These
projects are intended to demonstrate and evaluate a policy or approach has not been demonstrated on a widespread basis.
Some states expand eligibility to individuals not otherwise eligible under the Medicaid program, provide services that are
not typically covered, or use innovative service delivery systems.

Under a waiver authority of Section 1115(a) of the Social Security Act, the Diamond State Health Plan (DSHP)
implemented a mandatory Medicaid managed care demonstration program statewide on January 1, 1996. Using savings
achieved under managed care, Delaware expanded Medicaid health coverage to additional low-income adults in the State
with incomes less than 100% of the Federal Poverty Level (FPL).

Effective April 1, 2012, the Division of Medicaid and Medical Assistance (DMMA) implements its 1115 Demonstration
Waiver to integrate primary, acute and long-term care (LTC) services for the elderly and persons with physical disabilities
into the Diamond State Health Plan (DSHP) statewide program under the name “Diamond State Health Plan Plus.”

Summary of Proposal

The proposed policy revisions in the Division of Social Services Manual (DSSM) identify the elimination of some of the
1915(c) home and community-based services waivers and the incorporation of them into Long Term Care Managed Care.
In December 2010, three 1915(c) waivers: Elderly/Disabled Waiver, ABI Waiver, Assisted Living Waiver; were consolidated
into one Elderly and Disabled Waiver. These changes were never reflected in policy.

As of April 1, 2012, the consolidated Elderly and Disabled Waiver, as well as the AIDS/HIV waiver will be moved to an
1115 Waiver and incorporated into a Managed Care Program.

This regulatory action also proposes to increase the daily living needs allowance of those individuals residing in the
community. In supporting community based care, the daily living needs allowance for these individuals increases to be
equal to their total income, including income that is deposited into a Miller Trust.

The proposed changes affect the following policy sections:



DSSM 20700, Home and Community-Based Services

DSSM 20700.1, Division of Mental-Retardation Developmental Disabilities Services Waiver
DSSM 20700.2, Home and Community-Based Waiver for the Elderly and Disabled

DSSM 20700.3, Home and Community-Based Waiver for Individuals with AIDS/HIV
DSSM 20700.4 through DSSM 20700.4.8, Assisted Living Waiver

DSSM 20700.5 through DSSM 20700.5.J, Acquired Brain Injury Medicaid Waiver Program
DSSM 20710, Long Term Care Community Services

DSSM 20720, Patient Pay Calculation

DSSM 20720.1, Daily Living Needs

DSSM 20720.4, Patient Pay Amount

DSSM 20740, Hospitalization

DSSM 20760, Redetermination.

Fiscal Impact Statement
The proposed regulation imposes no increase in cost on the General Fund.

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE

The Governor’s Advisory Council for Exceptional Citizens (GACEC) and the State Council for Persons with Disabilities
(SCPD) offered the following similar observations and recommendations summarized below. The Division of Medicaid and
Medical Assistance (DMMA) has considered each comment and responds as follows.

The GACEC and the SCPD have reviewed the Department of Health and Social Services/Division of Medicaid and
Medical Assistance’s (DMMAs) proposal to update its regulations to reflect the conversion of multiple HCBS waivers into
the new Diamond State Health Plan Plus (DSHPP) Waiver effective April 1, 2012. The new Waiver will be known as “Long
Term Care Community Services”. The “Summary of Proposal” notes that the ABI, Assisted Living, and Elderly and
Disabled Waivers were merged into a consolidated Elderly/Disabled Waiver in December 2010. This consolidated E&D
waiver and the AIDS/HIV waivers are now being discontinued in favor of the DSHPP Waiver. The DDDS HCBS Waiver
remains a separate program. The proposed regulation was published as 15 DE Reg. 1414 in the April 1, 2012 issue of the
Register of Regulations. GACEC and SCPD endorse the proposed regulation subject to the following minor technical
revisions.

First, §20700.1, Par. 2, refers to “(o)nce an individual is placed in a residential facility”. This is a somewhat outdated
concept which demeans individual autonomy and choice. Moreover, a shared living residence (a/k/a foster home) is not
commonly viewed as a “facility”. Consider the following substitute: “(o)nce an individual accepts a residential setting”.

Second, in §20720, Par. 2, add an “s” to “circumstance” to make it plural.

Third, in §20720, Par. 3, change the reference to “...Assisted Living Facility will make submit their patient pay
amount...”

Agency Response: DMMA accepts the suggested revisions and thanks the Councils for their endorsement.

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the April 2012 Register of Regulations should be
adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of Social Services Manual (DSSM)
regarding policy provisions related to Home and Community-Based Services Waivers is adopted and shall be final effective
June 10, 2012.

Rita M. Landgraf, Secretary, DHSS

DMMA FINAL ORDER REGULATION #12-21
REVISIONS:

20700 Home and Community Based Services
Federal Regulation - 42 CFR 435.217

1115 Social Security Act (42 U.S.C. 1315)




Disabilities Services Waiver, are incorporated into Diamond State Health Plan Plus, a managed care program. See section

DSSM 14900 for additional information regarding this program.

20700.1 Division of Mental-RetardationWaiver Developmental Disabilities Services Waiver

1. Only clients of the Division of Developmental Disabilities Services (DDDS) are eligible for this Waiver.

2. Individuals must be medically eligible.
Initial medical eligibility is determined by DDDS staff. The DDDS Intake Coordinator makes a preliminary
determination for each applicant for initial eligibility. Once an individual [is-placed-in accepts] a residential
[facility setting], the secial DDDS Social Service Benefits Administrator sends all waiver requests to the
Medieaid Division of Medicaid & Medical Assistance Medical Review Team (MRT) for review. Based on the
information provided on the comprehensive Medical Report (MAP-25), Social Evaluation Form, Cost Projection
Data Sheet and the level Level of Care (LOC) form, the MRT will either concur with the initial decision to
approve or deny the applicant for an ICF/MR level of care.
The MRT signs off on all forms sent by the DDDS Social Service Benefits Administrator.
Individuals must be financially eligible.
If the client is not already Medicaid eligible as an SSI recipient, DDDS submits an application to the appropriate
Long Term Care Unit for financial eligibility determination. Eligibility determination is made by using financial
criteria applied to those institutionalized and receiving Medicaid.
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20700.2 Home and Community Based Waiver for the Elderly and Disabled
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Effective April 1, 2012, this waiver program is incorporated into the Diamond State Health Plan Plus and
referred to as Long Term Care Community Services. See DSSM 20710.

20700.3 Home and Community Based Waiver for Individuals with AIDS/HIV
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Effective April 1, 2012 this waiver program is incorporated into the Diamond State Health Plan Plus and
referred to as Long Term Care Community Services. See DSSM 20710.




Effective April 1, 2012 this waiver program is incorporated into the Diamond State Health Plan Plus and
referred to as Long Term Care Community Services. See DSSM 20710.
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Effective April 1. 2012 this waiver program is incorporated into the Diamond State Health Plan Plus and referred to as
Long Term Care Community Services. See DSSM 20710.




(Break in Continuity of Sections)

20710 Long Term Care Community Services
1. Individuals must be medically eligible.
The Division of Medicaid & Medical Assistance (DMMA) Pre-Admission Screening (PAS) Unit determines
medical eligibility.
The applicant must be in need of nursing facility level of care as defined by DMMA.
See DSSM 20102 for additional information on Medical eligibility.

2. Individuals must be technically and financially eligible
The DMMA Long Term Care Financial Unit determines eligibility using criteria in DSSM 20103.
3. Individuals must choose a managed care organization once eligibility has been determined.

20720 Patient Pay Calculation

This policy applies to all individuals receiving Medicaid through the Division of Developmental Disabilities Services

(DDDS) Waiver and the Long Term Care Community Services Program.
1. The Medicaid recipient’s total income will be used in the post eligibility treatment of income.
This includes income that is counted for eligibility and income that is excluded for eligibility.
2. Allowable deductions are given based on an individual’s circumstance[s].
Not all deductions will apply to all individuals.
3. Any amount of income remaining after allowable deductions is the patient pay amount.
This amount must be paid on a monthly basis as indicated below:

For DDDS Waiver recipients, the patient pay amount is paid to the Division of Developmental Disabilities.




Individuals residing in an Assisted Living Facility will [make submit] their patient pay amount directly to the
Assisted Living Facility.

The following deductions from the Medicaid recipient’s total gross income should be taken in the following order:

Individuals receiving Medicaid under the Division of Developmentally Disabled Services (DDDS) Waiver are allowed a
deduction equal to the current Adult Foster Care (AFC) rate. The AFC rate is based on the current SSI income level plus
$140.00.

Individuals receiving Medicaid under the Long Term Care Community Services program and are residing in an Assisted
Living Facility are given a deduction based on the Adult Foster Care rate less an amount payable for room and board.

Individuals receiving Medicaid under the Long Term Care Community Services program are allowed an amount equal
to their total income including income that is placed in a Miller Trust.

20760 Redetermination

A redetermination of eligibility must be performed annually.

Medical eligibility is redetermined by the Managed Care Organization.

Financial eligibility is redetermined by the Division of Medicaid & Medical Assistance (DMMA).
15 DE Reg. 1718 (06/01/12) (Final)
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